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Tue New York Law Journal has an article, 
quite appropriate to this season of the year, 
upon the subject of vacation, the object of 
which is to encourage absolute rest from 
business, on the part of the legal fraternity, 
and concluding with the advice to ‘‘loaf and 
do absolutely nothing if it is in your good 
fortune to be able to doso.’’ The writer, of 
the article referred to, says that the month 
of July is sacred to the farewell of the legal 
editor, who pats the profession on the back 
and lets it go for a vacation. Every year 
we give the same good advice to lawyers, 
which is principally, that they should not 
carry their libraries along as a part of their 
personal baggage, and should not continue 
their studies in the woods or on the water. 
This advice is good, but is not needed, as no 
lawyer is apt to travel with trunks full of 
books. No, our enemy takes a much more 
insidious shape. We do not attempt to take 
our business with us, but too often take 
along ‘‘one or two little things’’ to finish up. 
This is a great mistake. We cannot work 
well, out of our accustomed surroundings, 
with ‘‘little things’’ to be finished up. They 
hang like a pall over our entire vacation, 
leaving all the time a sense of duty unful- 
filled, as if we should have gone to the 
dentist and yet did not. In other words, 
the secret of enjoyment of vacation is a 
sense of absolute relief from all duties and 
obligations. And in these, as in all other 
things, ‘‘live and let live’’ should be our 
motto. A man who turns up the first week 
of August to make a motion, which could, 
perfectly well, wait until October, and thereby 
brings some unlucky brother from his camp- 
kettle and flannel shirt back to these tropical 
regions is an enemy of the human race, and 
should have costs personally imposed upon 
him every time. It would give us joy, (if 
such a boon were possible), to see him fined 
the amount of the other man’s travelling ex- 
penses. 





THe recent decision, by the Supreme 
Court of the United States, of Embrey v. 
Voi. 29—No 7. 





Jemison, reported on page 122 of this issue, 
though in harmony with prior decisions of 
that and other courts, is of great importance 
to commercial people, particularly those en- 
gaged in speculative transactions, and will 
serve to draw attention to the late enactments 
of certain States, prominently those of New 
York and Missouri, directed at ‘‘option’’ 
trading, dealing in ‘‘futures,’’ and similar 
speculations. As to the Missouri law, we 
had something to say at the time of its passage 
and we then took the position, from which 
time and further reflection have not dislodged 
us, that the law would be found useless, in- 
effective, and unnecessary, being practically 
declaratory of what the courts have repeat- 
edly held in the absence of statute. The 
same, to a certain extent, may be said of the 
New York statute. Though largely intended 
as a measure towards the extirpation of what 
is know as ‘‘bucket shops,”’ it strikes at 
gambling or wagering in general, and while, 
so far as the destruction of ‘‘bucket shops’’ 
are concerned, it will doubtless prove effect- 
ive, yet the bill does not attempt to define 
what shall constitute a bet or wager, nor does 
it make void any contract, which was before 
recognized as valid, but leaves those questions 
wherever existing decisions of the courts 
have left them. From these instances, will 
be seen the futility of legislation on this sub- 
ject, and the wisdom of leaving the matter to 
the courts, which make the taint of gambling 
and the intention to speculate, an obstacle 
in the pathway of an enforcement of a con- 
tract of that kind. 





TxHovucH not called upon to express our 
views on the general subject, we venture the 
opinion that it is impossible by legislation to 
root out the spirit of speculation in human 
nature. The majority of persons will, tacitly 
at least, agree with the London Truth, which, 
on this subject, candidly remarked ‘‘For 
our part we have never seen why the law 
should interfere to prevent A and B tossing 
acoin in the air to decide whether A is to 
have B’s money or B is to have A’s money. 
It may be foolish of A and B, but so is every 
species of extravagance. Yet the law does 
not interfere with other extravagances.’’ 
Where gambling begins and where specula- 
tion ends can hardly be defined. The grocer 
who buys his stock, in the Lope of selling it 
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ata gain, is a speculator. The far-sighted 
housewife, who puts in her supply of coal in 
summer, or puts fertilizers on her garden in 
winter, is, in a certain sense, dealing in 
futures. The man who buys a house, and 
puts up a cash ‘“‘margin,’’ but ultimately de- 
ciding that he has paid too much, or for other 
reasons, determines not to pay the mortgage, 
is not called a gambler and yet, in one sense, 
he is one. Of course in these cases there is 
a radical difference. There is an existence, 
at least, of the goods. But the feverish 
gambling of stock and grain exchange, with 
nothing in hand and no material in existence, 
is something that cannot be elevated even to 
the dignity of poker, which is often a game 
of intellect, or of horse racing, which is al- 
ways a contest of speed. 


_— 





Tue English Law newspapers are full of 
comments, on the important decision, lately 
rendered by the House of Lords, in the case 
of Peak v. Derry, involving the question of 
the liability of directors of companies for 
false representations made in prospectuses. 
The plaintiffs brought suit to recover dam- 
ages for alleged misrepresentations contained 
in a prospectus issued by the defendants as 
directors of a tramway company. The mis- 
representation in question was to the effect 
that the company had tle right to use steam 
or other mechanical powers on its lines. As 
a matter of fact the company had not this 
right, the same being dependent upon the 
consent of the local authorities, which had 
been refused. Relying upon the truth of 
this statement the plaintiff took 100 shares of 
stock in the company. The action was dis- 
missed by Justice Stirling on the ground that 
the statement was made in good faith, and 
although untrue in fact was made without 
intent to deceive. This decision was reversed 
by the court of appeal on the ground that 
the directors knowing the statement to be 
untrue, or having no reasonable ground for 
believing it to be true, it was immaterial 
whether they had any intention to deceive 
the public or not. The House of Lords has 
in turn reversed the decision of the court of 
appeal, on the ground assigned by Judge 
Stirling. The decision condemns emphatic- 
ally the tendency of some cases to construct 
a legal fraud, where there has been, in ordi- 
nary parlance, no moral fraud, and once 





more, so far as the law of England is con- 
cerned, bases liability for a statement, untrue 
in fact, upon an actual breach of good faith, 
and good morals. One interesting comment, 
upon the case, from the London Law Jour- 
nal will be found on page 132 of this issue. 








NOTES OF RECENT DECISIONS. 





Tue question whether an action can be sus- 
tained, upon promissory notes, given for 
moneys due upon wagering contracts, after 
the dealings of the parties have closed, was 
well considered by the Supreme Court of the 
United States in Embrey v. Jemison. On the 
question as to the validity of the original con- 
tract, the court cites Irwin v. Williar, 110 U. 
S. 499; Bigelow v. Benedict, 70 N. Y. 202; 
Story v. Salomon, 71 N. Y. 420; Kingsbury 
v. Kirwin, 77 N. Y. 612, as sustaining the 
general doctrine of the non-enforceability of 
an ‘‘option’’ contract. And in declaring that 
the notes given for such a debt were infected 
with the same infirmity as the debt, the court 
says: 

It is contended that this is not an action upon the orig- 
inal contract, but upon the notes executed by Embrey 
after the business transacted for him by Moody & 
Jemison was closed, and with full knowledge, upon 
his part, of all the facts. In sucha case, itis argued, 
the principles announced in Irwin v. Williar cannot be 
applied. This argument concedes, at least for the 
purposes of the present case, that, as the law, for the 
protection of the public, and in the interest of good 
morals, declares a wagering contract to be void, the 
plaintiff could not maintain an action for the moneys 
advanced in execution of the original contract to carry 
these “futures.” And yet it is insisted that he ought 
to have judgment on the notes in suit, although it ap- 
pears they have no other consideration than the 
moneys so advanced. A judgment upon the notes 
would, in effect, be one for the amount claimed by the 
plaintiff, under the original contract, at the time he 
demanded their execution by the defendant. Indeed, 
it has been held that a note could not of itself discharge 
the original cause of action, unless, by express or 
special agreement, it was received as payment: Sheehy 
v. Mandeville, 6 Cranch, 253, 264; Peter v. Beverly, 10 
Pet. 582, 568; ‘I'he Kimball, 3 Wall. 37,45. While there 
are authorities that seem to support the position taken 
by the defendant in error, we are of opinion that, upon 
principle, the original payee cannot maintain an action 
on a note the consideration of which is money advanced 
by him upon or in execution ofa contract of wager, 
he being a party to that contract, or having directly 
participated in the making of it in the name of or on 
behalf of one of the parties. In Steers y. Lashley, 6 
T. R. 61, it appeared that the defendant was engaged 
in stock jobbing transactions with different persons, 
in which one Wilson was employed as his broker, and 
had paid the “differences” for him. A dispute having 
arisen as to their amount, the matter was referred to 
he plaintiff and others, who awarded a certain sum 
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as due from the defendant. For a part of that sum 
the broker drew a bill onthe defendant, and after it 
had been accepted indorsed it to the plaintiff. Lord 
Kenyon said: “If the plaintiff had lent this money to 
the defendant to pay the differences, and had after- 
wards received the bill in question for that sum, then, 
according to the principle announced in Petrie v. 
Hanna, 3 T. R. 418, he might have recovered. But 
here the bill on which the action was brought was 
given for these very differences; and therefore Wilson 
himself could not have enforced payment of it. Then 
the security was indorsed over to the plaintiff, he 
knowing of the illegality of the contract between Wil- 
son and the defendant; for he was the arbitrator to 
settle their accounts; and under such circumstances 
he cannot be permitted to recover on the billina court 
of law.”” In Armory v. Merryweather, 2 B. & C. 578, 
578, which was an action of debt on bond, conditioned 
for the payment of money by instalments, the plea in 
substance was that the bond was given in place of a 
promissory note previously executed in payment for 
moneys advanced by an agent of the obligor in dis- 
charge of differences arising upon contracts for buying 
and selling shares in the public stocks, against the 
form of the statute; the plaintiff having knowledge, 
when he received the bond, that the note had been 
made by the defendant on the occasion and for the 
purpose stated. Abbott, C. J., after observing that 
there was no period of time when the plaintiff could 
have maintained an action upon the note, said: “We 
are all of opinion that as it appears upon the plea that 
the bond was given as a substitute for a note which 
was taken by the plaintiffs subject to an infirmity of 
title of which they had full notice before the bond was 
taken, the latter instrument is void.” In Fisher v. 
Bridges, 3 Ellis & Blackburn. 642, 649, which was an 
action upon a covenant in a deed to pay a certain sum, 
and which covenant was given as security for payment 
of a part of the purchase money of real estate sold by 
the plaintiff to the defendant, to be by the latter dis- 
posed of by lottery, as the plaintiff knew, the court 
said: “It is clear that the covenant was given for the 
payment of the purchase money. It springs from and 
is the creature of the illegal agreement, and, as thelaw 
would not enforce the original illegal contract, so 
neither will it allow the parties to enforce a security 
for the purchase money, which, by the original bar- 
gain, was tainted with illegality.” See, also, Fareira 
v. Gabell, 89 Pa. St. 89; Griffiths v. Stears, 112 Pa. St. 
523; Flagg v. Baldwin, 38 N. J. Eq. 218, 227; Cunning- 
ham v. Nat. Bank of Augusta, 71 Geo. 400; Tenney v. 
Foote, 95 Ill. 100; Rudolph v. Winters, 7 Neb. 126; 
Lowry v. Doliman, 59 Wis. 197, 18 N. W. Rep. 4. As- 
suming the averments of the plea of wager to be true, 
it is clear that the plaintff could not recover upon the 
original agreement without disclosing the fact that it 
was one that could not be enforced or made the basis 
of ajudgment. He cannot be permitted to withdraw 
attention from this feature of the transaction by the 
device of obtaining notes for the amount claimed un- 
der that illegal agreement; for they are not founded 
on any new or independent consideration, but are only 
written promises to pay that which the obligor had 
verbally agreed to pay. They do not, in any just 
sense, constitute a distinct or collateral contract based 
upon a valid consideration. Nor do they represent 
anything of value, in the hands of the defendant, 
which, in good conscience, belongs to the plaintiff or 
to his firm. Although the burden of proof is on the 
obligor to show the real consideration, the execution 
of the notes could not obliterate the substantive fact 
that they grew immediately out of, and are directly 





connected with, a wagering contract. They must, 
therefore, be regarded as tainted with the illegality of 
that contract, the benefits of which the plaintiff seeks 
to obtain by this suit. That the defendant executed 
the notes with full knowledge of all the facts is of no 
moment. The defense he makes is not allowed for his 
sake, but to maintain the policy of the law: Coppell 
v. Hall, 7 Wall. 542, 558. 


As To the necessity of alleging and proving 
an insurable interest in the life of the assured 
in a suit on an insurance policy by a grand- 
child, the Supreme Court of Indiana, in Bur- 
ton v. Conn. Mut. Life Ins. Co., say: 

As a rule, a grandfather is under no legal obligation 
to support or provide for his grandchild, and, though 
the relationship may be stated in the complaint, from 
this fact alone the court cannot, as a matter of law, 
infer such an insurable interest in the life of the grand- 
father as will uphold a policy issued upon his life di- 
rectly to the grandchild. In Rombach v. Insurance 
Co., 35 La. Ann 233, the court says: “The insurable 
interest in the life of another is a pecuniary interest. 
A policy of insurance procured by one for his own 
benefit upon the life of another, the beneficiary being 
without interest in the continuance of the life insured, 
is against public policy, and therefore void. * * * 
* * * Thus, it has been held thata sister had an 
insurable interest in the life of her brother, where the 
fact was that she had been supported -by him, (Lord 
v. Dall, 12 Mass. 115,) and a father on the life of his 
minor son, because entitled to his earnings, (Mitchell 
v. Insurance Co., 45 Me. 104;) but that he has none 
from mere relationship to a son, (Halford v. Kymer, 
10 Barn. & C. 724;) nor does the mere relation of 
brother suffice to furnish an insurable interest, (Lewis 
v. Insurance Co., 39 Conn. 100.)”? In accordance with 
this doctrine it has been decided in Pennsylvania that 
a son has an insurable interest in the life of his father, 
because, under the poor-laws of that State, there is a 
legal liability resting upon the son for the maintenance 
of the father when the latter is unable to work. In- 
surance Co. v. Kane, 81 Pa. St. 154. See Association 
v. Norris, 115 Pa. St. 446,8 Atl. Rep. 638. To the same 
effect is Warnock v. Davis, 104 U. 8.775. Judge Field 
says: “It is not easy to define with precision what will 
in all cases constitute an insurable interest, so as to 
take the contract out ofthe class of wager policies. 
It may be stated generally, however, to be such an in- 
terest arising from the relations of the party obtain- 
ing the insurance either as creditor of or surety for 
the assured, or from the ties of blood or marriage 
to him, as will justify a reasonable expectation of 
advantage or benefit from the continuance of his 
life. It is not necessary that the expectation of 
advantage or benefit should be always capable of pe- 
cuniary estimation, for a parent has an insurable in- 
terest in the life of his child, and a child in the life of 
his parent; a husband in the life of his wife, and a 
wife in the life of her husband. The natural affection 
in cases of this kind is considered as more powerful— 
as operating more efficaciously—to protect the life of 
the insured than any other consideration. But in all 
cases there must be a reasonable ground, founded 
upon the relations of the parties to each other, either 
pecuniary, ar of blood or affinity, to expect some ben- 
efit or advantage from the continuance of the life of 
the assured.”” In commenting upon the rule as laid 
down by Judge Field, the annotator, in a very full and 
able note to the case of Morrill v. Insurance Co., 10 
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Cush. 282, and found in 57 Am. Dec. 92, says: “If we 
correctly understand the doctrine here laid down it 
amounts simply to this: that an insurable interest in 
another’s life need not be pecuniary in the sense of 
being susceptible of definite ‘pecuniary estimation,’ 
nor in the sense of being founded upon any mere pe- 
cuniary relation; but that it may rest solely upon ties 
of blood or affinity, and yet that the mere existence of 
such a tie is not of itself sufficient to constitute an in- 
surable interest, but that the tie must be such as to 
give reasonable ground for an expectation of benefit 
or advantage from the continuance of the life. By 
‘benefit or advantage’ in this connection we under- 
stand tkat it must be a material or physical ‘benefit or 
advantage’—that is to say, a mere sentimental benefit 
arising froma gratification of the affections by the 
prolongation of the life assured will not suffice. The 
expected benefit must consist of service, maintenance, 
or the like. This is equivalent to saying that it must 
be a pecuniary benefit, as distinguished from a mere 
sentimental or moral gratification. Thus understood, 
the doctrine of these cases, which professedly reject 
the test of pecuniary interest, is not substantially dif- 
ferent from that held in other cases.” 








FORCIBLE ENTRY AND DETAINER 
AND UNLAWFUL DETAINER. 





The actions of forcible entry and detainer 
and of unlawful detainer have received but 
little consideration at the hands of the authors 
of text-books, or the writers of monographs 
and articles for legal periodicals; yet they 
are actions which are frequently commenced 


and tried in courts of inferior jurisdiction, | 


and the legal questions to be determined 
therein are of considerable importance. 
Probably, therefore, a short article on these 
subjects would be acceptable to the profession. 

The questions which arise and must be 
determined before commencing a proceeding 
of either character, are, under what circum- 
stances and for the redress of what particular 
wrongs do these actions, or one of them, lie? 
In the action of forcible entry and detainer, 
it appears that the plaintiff must have had a 
prior, actual and peaceable possession of the 
land sought to be recovered,’ that he must 
have been ousted therefrom by force or arms, 
or by means of threats or demonstrations of 
actual personal violence and without authority 


of law; and the possession thereof must be | 


detained from him in such manner as would 
render an entry upon them for the purpose 
of taking possession a forcible entry.” 
A forcible entry is defined to be: ‘‘The of- 
fense of entering upon any lands or tenements 
1 Brooks v. Warren, 18 Pac. Rep. 175. 


2 Taylor v. Scott, 10 Oreg. 483; Harrington v.-Watson, 
11 Oreg. 148; Winterfield v. Stauss, 24 Wis. 400. 





in a violent manner in order to take posses- 
sion thereof, whether the violence consists in 
actual force applied to any other person, or 
in threats, or in breaking open any house, or 
in coilecting together an unusual number of 
persons for the purpose of making such 
entry.’> It has been held, however, that 
taking possession of a house, at the time un- 
occupied, will not constitute the offense of 
forcible entry.‘ The contrary doctrine was 
announced in Wisconsin.° 

In the Wisconsin case the court say: ‘‘The 
dwelling-house was undoubtedly in the pos- 
session of the plaintiff, though vacant at the 
time. The doors and windows were all 
fastened in the usual manner. There had 
been some negotiations between the parties 
about purchasing the property, but it is fair 
to assume that no trade had been consum- 
mated by a sale and delivery of possession. 
The plaintiff held the key. The defendant 
had asked him for it and had been refused. 
The defendant then made an entry into the 
house after dark, by forcing open a window 
which was fastened, after trying to get in 
through the back door. He thus obtained 
possession and occupied the house for a day 
or two with his family and household goods 
before the plaintiff knew of his entry.’ And 
in Texas it is held that an entry made in the 
absence of the plaintiff is a forcible entry.’ 
So also, in New Jersey, it was said by Chief 
Justice Beasley that, even at common law, 
the taking possession of a house by breaking 
into it, in the absence of the owner, consti- 
tuted a forcible entry.® 

In a Vermont case, the defendant, who 
had been in the peaceable possession of cer- 
tain premises under a contract, failed to 
comply with some of its provisions, and left 
the house for a day only, locking the doors, 


3 Rapalje & Lawrence’s Law Dictionary, Vol. 1, p. 


4 Hopkins v. Calloway, 3 Sneed, 2; Hoffman v. Har- 
rington, 22 Mich. 52,57; McDougall v. Sitcher, 1 Johns. 
42, where it was said: ‘‘The goods which were lefi 
could not prevent the entry being peaceable. They 
were incapable of resistance, and, therefore, no breach 
of the peace could ensue.” See also Davis v. Inger- 
soll, 2 Doug. (Mich.) 372; Harrington v. Scott, 1 Mich. 
17. 


5 Ainsworth v. Barry, 35 Wis. 136. See also Mason 


.vV. Powell, 38 N. J. L. 576. 


6 This case was followed and approved in the case of 
Steinlein v. Halstead, 42 Wis. 422. 

7 Warren Vv. Kelly, 17 Tex. 544; Holmes v. Halloway, 
21 Id. 658. 

8 Mason v. Powell, 38 N. J. L. 576. 
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and the plaintiff, in his absence, broke open 
the doors and entered. On the defendant’s 
return he forcibly turned the plaintiff out, 
for which: the action was brought. The court 
held that the plaintiff, in breaking open the 
doors, entered, but in a legal manner, exer- 
cising a legal right, and gained thereby such 
possession as would support his action. In 
the foregoing case the house was in the un- 
questionable and lawful possession of the 
defendant; and the defendant being in pos- 
session under a contract, the plaintiff could 
not oust him therefrom for a breach of the 
contract unless specially authorized so to do 
by the contract itself. To sustain either of 
these actions there must have been a former 


actual possession in the plaintiff. One may | 


have the legal title to land and the right of 
possession which that title gives, and yet not 
be able to maintain an action of forcibly entry 
or unlawful detainer to recover the posses- 
sion. If such aone should enter forcibly 
upon the possession of another, he might 
himself be ousted by an action of forcible 
entry. ‘the remedy is given to him whose 
avtual possession has been invaded, and does 
not lie in favor of one whose possession is 
constructive only — such possession as the 
title to the property gives.” Temporary ab- 
sence does. not defeat the right to maintain the 
action,’’ and, if it will not defeat the 
right to maintain the action, it certainly 
would not give a third person the right 
to enter and thereby gain a possession 
that would enable him to maintain the 
action against the person ousted. Nor 
can the action be maintained upon a mere 
scrambling possession.’”2 This remedy is 
given to protect the actual possession of 
property and to prevent breaches of the 
peace; and the man who has the legal title to 
real property and that right to the immediate 
possession which the title confers, but has 
never had the actual possession thereof, must 
resort to his action in a court of common law 
jurisdiction to gain the possession of stch 
property. He has no right to enter by break- 
ing during the temporary absence of the oc- 

% Mussey v. Scott, 82 Vt. 82. 

10 Barlow v. Burns, 40-Cal. 351; Emsley v. Bennett, 
87 Iowa, 15; Jones v. Shaw, 50 Cal. 508; Russell v. 
Desplous, 29 Ala. 308; Winterfield v. Stauss, 24 Wis. 
400-405, and authorities cited. 

DeGraw v. Prior, 60 Mo. 56. 


12 Conroy v. Duane, 45 Cal. 597; Voll v. Butler, 49 Jd. 
75. 





cupant; nor would he have such right if the 
entry of the occupant were iu its inception 
lawful and peaceable, and the detainer only 
was by force.” But one who has the right 
of possession may acquire the actual posses- 
sion in an orderly and peaceable manner. 
Originally, at common law, a person, who 
had been disseized or turned out of posses- 
sion, had the right to regain that possession 
by force and violence.” ‘But this being 
found very prejudicial to the public peace, it 
was thought necessary by several statutes to 
restrain all persons from the use of such vio- 
lent methods, even of doing themselves jus- 
tice, and much more if they had no justice in 
their claim. So that the entry now allowed 
by law is a peaceable one; that forbidden is 
such as is carried on and maintained with 
forve, with violence and unusual weapons.’’” 
The person entitled to the possession may 
secure that possession in any manner not 
likely to cause a breach of the peace. Thus, 
the plaintiff was a tenant in common of cer- 
tain premises in the actual possession of the 
defendant, who claimed to hold the same ad- 
versely and excluded the plaintiff therefrom. 
Early one morning, when the house was not 
occupied, the plaintiff climbed in through a 
window, took off the locks and put them on 
again so as to fasten the windows from the 
inside, and the court held that, having the 
right to the possession as tenant in common, 
the plaintiff had a right to acquire it in a 
peaceable manner and that, although she 
obtained possession by stealth, yet it was 
without tumult or a breach of the peace, and 
in a way which the law justified.” And, 
speaking on the subject generally, the court 
said: ‘‘The proceedings under the statute, in 
earlier days, were in their nature criminal, 
for the redress of the wrong to the public 
done by a breach of its peace. The statute 
was not intended to confer rights. The main 
object still is to preserve the public peace, 
and prevent parties from asserting their rights 
by force or violence, though by gradual ad- 
ditions the remedy has become, in effect, a 


18 Emsley v. Bennett, supra; Trimble v. Frame, 23 
Am. Dec. 439. 

4 Trimble v. Frame, supra; Cooley’s Blackstone, 
Vol. 3, p. 174; Wood v. Phillips, 48 N. Y. 152. 

Trimble v. Frame, 28 Am. Dec. 439; Cooley, 
Blackstone, Vol. 4, p. 148. 

36 4 Blackstone, ut supra. 

17 Wood v. Phillips. 43 N. Y. 152. 
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private as well as a publicone. But the form 
of proceeding, and the rules of law which 
govern it, remain to a great degree un- 
changed. Still, there must be present, to 
secure conviction, proof of a wrong done to 
the public. A mere trespass will not sustain 
the proceeding. There must be in the acts 
of him who is complained of an element of 
force or violence or terror to others.’’ And, 
as sustaining this reasoning, the court cite 
the cases referred to below.’* And the force 
contemplated is not merely the force used 
against or upon property, but force used or 
threatened against persons for the purpose of 
ousting or keeping out the prior possessor.” 
The entry must be ‘‘with what is called 
strong hand, as with an unusual number of 
people, with weapons, with menaces, or ac- 
companied with some circumstances of actual 
violence, calculated to intimidate the person 
in possession and deter him from maintaining 
or asserting his right. And an entry, which 
has no other force than such as is implied by 
law in every trespass, is not a forcible entry 
within the meaning of the statute.’’® But it 
is said that the entry and the force need not 
be concurrent that the actual entry need not 
be made by violence or threats, but if the 
entry be made by stealth or stratagem, or 
without real violence, and the party entering 
evinces his purpose in having entered to have 
been the forcible expulsion of the party in 
possession, and itis followed up by actual 
expulsion by means of personal threats or 
violence, or superior force, it will amount to 
a forcible entry.” ‘ 
In Iowa, obtaining possession by fraud or 
stealth is equivalent to forcible entry ;” and 
in Illinois, if one enters against the will of 
him whose possession is invaded, however 
quietly he may do so, the entry is forcible.” 
In this action the only questions at issue are 
the former actual, peaceable possession of 


the plaintiff and his forcible ouster by the 


18 Porter v. People, 7 How. 441, 445; People v. 
Nostrand, 9 Wend. 50, 52; Hyatt v. Wood, 4 Johns. 
150, 158; Com. v. The Keeper, 1 Ashmead, 140, 145, 146. 

19 Shaw v. Hoffman, 25 Mich. 162. 

2» Gray v. Finch, 23 Conn. 515. 

21 Seitz v. Miles, 16 Mich. 471. See also Williams y. 
Warren, 17 Wend. 257; Saunders v. Robinson, 5 Met. 
343; Com. v. Shattuck, 4 Cush. 141; People v. Smith, 
24 Barb. 16. 

22 Stephens v. McCloy, 36 Iowa, 659. 

% Croff v. Ballinger, 18 Ill. 200; Smith v. Heag, 45Jd. 
250. 





defendant.“ And neither the title, the right 
of entry, nor the right of possession are in- 
volved.” 

Where the party in possession holds under 
a title bond, with the terms and conditions of 
which he has failed to comply, the vendor 
cannot recover the possession in this action.* 
And evidence of title and right of possession 
is competent in order to show the purpose 
with which the entry is made, and to uphold 
the possession, if once peaceably obtained.” 
But evidence of a verbal agreement for title 
is not sufficient.” 

In Kansas, where the occupant holds pos- 
session without color of title, the party com- 
plaining may recover if he has the right to 
the possession, although he may never have 
had actual possession of the land.” 

And in Colorado, under a statute, the ac- 
tion may be maintained against the judgment 
debtor by the purchaser at execution sale.” 
But the purchaser at a sale under a mortgage 
or deed of trust, who has never had actual 
possession of the land, cannut maintain the 
action for its recovery.** Where a party 
holds the possession under a claim of right 
thereto, and, after notice to quit, simply re- 
fuses to remove ‘‘unless forced to go by law,’’ 
the action cannot be maintained.” 

In some States the defendant may show 
that he has been in the peaceable and unin- 


% Thompson v. Sernberger, 59 Ill. 326; Georges v. 
Hafschmidt, 44 Mo. 179; Youngs v. Freeman, 15 N. J. 
L. 30; Hunt v. Wilson, 15 B. Mon. 36; Milner v. 
Wilson, 45 Ala. 478; Mitchell v. Davis, 23 Cal. 381; 
Bowers v. Cherokee Bob, 45 Id. 495; Voll v. Harris, 60 
Id. 569; Romero v. Gonzales, 1 Pac. Rep. 171; State v. 
Pollok, 42 Am. Dec. 140; Lorimier v. Lewis, 39 Id. 461; 
Mercereau v. Bergen, 29 7d. 684; State v. Bennett, 18 
Id. 663; Davidson v. Phillips, 30 Zd. 393; Altree vy. 
Moore, 1 Oreg. 350; Olinger v. Shepard, 12 Gratt. 462; 
Barlow v. Burns, 40 Cal. 351; Emsley v. Bennett, 37 
Towa, 15. 

2% Taylor’s Landlord & Tenant, 626; Romerov. Gon- 
zales, 1 Pac. Rep. 171; Castro v. Tewksbury, 11 Jd. 339; 
Beeler v. Cardwell, 77 Am. Dec. 550. 

2% C. B. & Q. R. Co. v. Skupa, 20 N. W. Rep. 393, 
citing Dakin v. Allen, 8 Cush. 33; Hay v. Connolly, 1 
A. K. Marsh. 393; Jack v. Carneal, 2 Jd. 518. See also 
Dobson v. Culpepper, 23 Gratt. 352, and Dawson v. 
Dawson, 24 N. W. Rep. 339. Contra: Phelps v. I. C. 
R. Co., 63 Il. 468; Worthington v. Woods, 34 N. W. 
Rep. 368. 

27 Conaway v. Gore, 27 Kan. 122. 

% Mecham vy. McKay, 37 Cal. 154. 

2 Price v. Olds, 9 Kan. 66. See also Brown vy. Bur- 
dick, 25 Ohio St. 260. 

% Liss v. Wilcoxen, 2 Colo. 85. 

81 Womack y. Powers, 50 Ala. 5. 

8% Harrington v. Watson, 11 Oreg. 143. 
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terrupted possession of the premises for a 
certain fixed period of time.™ _ 

In a Utah case, where it appeared that 
plaintiff-had taken possession of a house and 
buildings, erected with his knowledge by de- 
fendant, and in which was personal property 
of defendant, though the premises at the time 
were vacant; that defendant subsequently 
entered the house by consent of plaintiff’s 
agent, and then ordered said agent to leave, 
using rough language, but no force, it was 
held, that plaintiff’s possession was tortious, 
and not peaceable, and the re-entry of the 
former possessor was not forcible; and, 
therefore, the action of forcible entry and 
detainer would not lie.* 

Forcible detaineris defined to be: ‘*The 
offense committed by a person, who, having 
wrongfully entered upon any lands or tene- 
ments, detains them with violence or threats, 
i. e., in the same manner as would render an 
entry upon them for the purpose of taking 
possession a forcible entry.’’™ 

The adjudications upon the question of 
unlawful or forcible detainer are not so num- 
erous as upon that of forcible entry; but the 
definition above given does not seem to be 
broad enough to cover the ground. The 
weight of authority, indeed, seems to be that 
the original entry may be both peaceable and 
lawful—in fact the defendant may enter with 
the consent and by the authority of the 
plaintiff, and may yet be guilty of a forcible 
or unlawful detainer. And it would seem 
that in this action it is the right to the pos- 
session which constitutes the cause of action.® 
Therefore, the defendant may show the right 
to the possession to be in himself, and may 
introduce a deed to himself for the premises 
for the purpose of showing title in himself.” 
And, in California, if the plaintiff claims an 
unlawful entry and forcible detainer, the 
defendant may introduce a deed to himself or 
his lessor to show the character of his entry.® 
The defendant may also introduce evidence of 


3% Phillips v. Sampson, 2 Head, 429; Alderman v. 
Boeken, 25 Kan. 658; Cal. Code of Civil Proc., § 1172; 
Hill’s Oregon Code, § 3624. 

% Brooks v. Warren, 13 Pac. Rep. 175. 

% Rapalje & Lawrence’s Law Dictionary, 529. 

% Jordan v. Walker, 52 Iowa, 647; Winterfield v. 
Stauss, 24 Wis. 407. 

#7 Hoag v. Pierce, 28 Cal. 187; Shelby v. Houston, 38 
Id. 410, 422; Conroy v. Duane, 45 Jd. 597; Dennis v. 
Wood, 48 Id. 361. 

% Thompson v. Smith, 28 Cal. 527. 





title for the purpose of showing that he does 
not hold as a tenant of the plaintiff.” 

Where, in an action of ejectment by one 
claiming title adverse to the lessor, and of 
which action such lessor had due and legal 
notice, judgment has been rendered against 
the lessor and the tenant evicted, and the 
tenant, thereupon, attorns to the plaintiff in 
the action of ejectment, he can successfully 
resist an action for unlawfuf detainer brought 
against him by his lessor by showing such 
judgment and eviction thereunder.” 

Usually the relation of landlord and tenant 
must be shown to exist between plaintiff and 
defendant, or plaintiff must show hinself to 
be the legal representative of the landlord by 
assignment or otherwise.*' And a deed or 
other evidence of title may be introduced to 
show that plaintiff has succeeded to the rights 
of the lessor of defendant.” 

In action by one of two joint grantees 
against the tenant of their grantor, after the 
expiration of his term, the right of possession 
being one of the points in controversy, the 
deed to the grantees is properly admissible 
to enable the jury to determine that right.” 
It is admissible, not for the purpose of prov- 
ing title in the plaintiff, but to establish the 
relation of landlord and tenant between the 
parties.“ And the admission of such evi- 
dence does properly raise a question of title 
so as to oust a justice of the peace of juris- 
diction.” It has also been held to be admis- 
sible to look to the title to determine bound- 
aries, or the question of damages or rents to 
be recovered in action brought by a mere 
intruder against the rightful owner of the 
land, or where the claimant induces another 
to take a lease or enter under him by false 
representations as to his title. 

Where defendant paid plaintiff $1,000, 
agreed to pay $565 a year for three years 
from April 1 1876, pay all taxes and assese- 
ments, and have the privilege of purchasing 
the premises on the Ist day of April 1879, by 
paying therefor $5,600, and the instrument 


#9 McGhee v. Grady, 12 Lea, 89; Settle v. Settle, 10 
Humph. 504. 

# Steinbank v. Krone, 36 Cal. 303. 

4 Dudley v. Lee, 39 Ill. 339. 

4 Smith v. Keiser, 22 N. W. Rep. 368. 

# Rabe v. Fyler, 48 Am. Dec. 763. « 

# Cummings v. Kilpatrick, 23 Miss. 121. 

4 Winuterfield v. Stauss, 24 Wis. 394. 

# Phillips v. Sampson, 2 Head, 429, citing Shultz v. 
Elliott, 11 Humph. 183, 186. 
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under which he entered was in the form of a 
lease, it was held that defendant was not such 
a mere lessee of plaintiff that he could be 
dispossessed by a proceeding under the stat- 
ute in regard to forcible entry and unlawful 
detainer.” 

In these actions the question of title cannot 
be tried. Where, however, the defendant 
claims title to the premises sought to be re- 
covered in his ar wer, this will not oust the 
justice of jurisdiction, but, if it should appear 
from the evidence that the question involved 
was one of title, the action would have to be 
dismissed. D. R. N. BLacksurn. 


47 Nightingale v. Barnes, 2 N. W. Rep. (bot. page 767, 
top page 533). 

# Petit v. Black, 12 N. W. Rep. 841; Aiken v. Aiken, 
12 Oreg. 203. 








TELEGRAPH COMPANY — STIPULATION 
AGAINST NEGLIGENCE—VOID—PUBLIC POL- 
IcY. 





GILLIS V. WESTERN UNION TELEGRAPH 
COMPANY. 





Supreme Court of Vermont, April 22, 1889. 


Though the blanks upon which a telegraph message 
is sent contains the usual condition that the telegraph 
company shall not be liable for errors or mistakes 
caused “by the negiigence of its servants or other- 
wise,” beyond the amount paid for sending the mes- 
sage, the company is liable to the sender in damages 
where the error in transmission occurs through the 
company’s negligence, the stipulation against negli- 
gence being void as against public policy. 


ROWELL, J., delivered the opinion of the court: 

The plaintiff, a peddler, telegraphed from 
Rochester, N. H., to the American Express Com- 
pany’s agent at Brattleboro, Vt., to ‘‘send my bale 
here.”’ Through the want of due care in trans- 
mission, the letter ‘‘H”’ got changed to ‘“*Y,”’ so 
that when received at Brattleboro the message 
purported to come from Rochester, N. Y., and 
the bale was sent there, to the damage of the 
plaintiff. The message was unrepeated, and 
written on one of the company’s blanks, contain- 
ing the usual condition as to unrepeated messages, 
namely, that the company should not be liable 
for mistakes in the transmission thereof, ‘*whether 
happening by the negligence of its servants or 
otherwise, beyond the amount received for send- 
ing the same.” The plaintiff did not read this 
condition, nor know what it was, although he had 
sent and received a good many communications 
by telegraph. Treating the condition as binding 
on the plaintiff if valid, although not brought 
home to his knowledge, as it was treated in argu- 
ment, the question is whether it is valid or not. 





It is very generally conceded that telegraph com- 
panies may limit their common law liability by 
express contract, and also by rules and regula- 
tions, when brought to the knowledge of their 
patrons and assented to by them. But as to the 
extent to which they may do this, and as to the 
reasonableness of the rules and stipulations by 
which they seek to do it, courts do not agree. 

It seems to be a fundamental principle, running 
through all the cases, that rules and stipulations 
for immunity, in order to be valid, must be just 
and reasonable in the eye of the law, and not in- 
consistent with sound public policy. But the 
cases differ widely in the application of this prin- 
ciple, and largely, no doubt, because of the con- 
flicting views as to the legal status of such com- 
panies. A few of the earlier cases hold that they 
are common carriers, or, if not strictly such, yet 
sufficiently so to make them amenable to the same 
law as common carriers. Parks v. Telegraph Co., 
13 Cal. 422, isa leading case of this character. 
But this view has not obtained, and it is now 
generally held in this country that telegraph 
companies are not common carriers, nor liable as 
such, but are liable only for failure to exercise 
due care; and the ground of this proposition is 
that although telegraph companies, like common 
carriers, are in the exercise of a public calling, 
and consequently under obligation to serve all 
who choose to employ them witkin the scope of 
their business, yet that the difference between the 
transmission of intelligence by means of electricity 
and the transportation of goods by any means is 
so great that telegraph companies are not common 
carriers, and that the principle of public policy 
that imposes upon common carriers the excep- 
tional liability of insurers is’ not applicable to 
them. Kiley v. Telegraph Co., 109 N. Y. 231, 16 
N. E. Rep. 75; Grinnell v. Telegraph Co., 113 
Mass. 299; Tyler v. Telegraph Co., 60 III. 421; 
Birney v. Telegraph Co., 18 Md. 341, 81 Am. Dec. 
607, and cases passim. A few cases assign tele- 
graph companies to the catagory of bailees for 
hire, as Birney v. Telegraph Co., supra; Pinckney 
v. Telegraph Co., 19S. C. 71; and some others— 
and the argument is that, as the ground of their 
liability is the same as that of bailees, the legal 
status of the two must be the same. But this 
doctrine is justly criticized, because telegraph 
companies are engaged in a business of a public 
nature, and are precluded by rights and duties 
incident thereto from occupying the legal status 
of an ordinary bailee for hire, whose rights and 
duties are wholly from contract of emplcyment. 
Gray, Tel. § 10. Although there may be no 
analogy between the business of telegraph com- 
panies and that of public carriers of passengers 
for hire, yet we regard their legal status as prac- 
tically the same. Both are engaged in a business 
of a public nature. Both must serve all who 
come. Neither are insurers, nor liable as such; 
but both are liable for negligence. 

The question, then, is whether it is just and 
reasonable in the eye of the law, and consistent 
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with public policy, that telegraph companies 
should be allowed to stipulate for immunity from 
liability for their own and their servants’ negli- 
gence. The Supreme Court of the United States 
holds that common carriers cannot lawfully stip- 
ul for exemption from liability when such 
exemption is not just and reasonable in the eye of 
the law; that it is not just and reasonable in the 
eye of the law for them to stipulate for exemption 
from liability for the negligence of themselves or 
their servants; and that these rules apply to car- 
riers of goods and to carriers of passengers for 
hire, and with special force to the latter. Rail- 
road Co. v. Lockwood, 17 Wall. 357. If, then, as 
we have said, the legal status of telegraph com- 
panies and of carriers uf passengers for hire is 
practically the same, the case is strong authority 
againt the validity of the stipulation under con- 
sideration. ‘“Conceding,” the court says, “that 
special cOntracts made by common carriers with 
their customers, limiting their liability, are good 
and valid so far as they are just and reasonable, 
to the extent, for example, of excusing them for 
all losses happening by accident, without any 
negligence or fraud on their part, when they ask 
to go still further, and to be excused for negli- 
gence—an excuse so repugnant to the law of their 
foundation and to the public good—they have no 
longer any plea of justice or reason to support 
such a stipulation, but the contrary.”’ This case 
agrees with the general rule on the subject. 
While courts differ widely as to whether telegraph 
companies can lawfully stipulate to any extent 
against liability for negligence, none appear to 
have gone the length of holding that they can 
properly stipulate against liability for gross neg- 
ligence, as they call it. But many of the cases 
hold that regulations like the one in question, as 
to non-liability in respect of unrepeated messages 
and simular regulations, are reasonable precau- 
tions for telegraph companies to take, and are 
binding upon all who assent to them, so as to ex- 
empt the company from liability beyond the 
amount stipulated for any cause except gross 
negligence or willful misconduct on its part. 
Such a regulation, it is said, dces not undertake 
wholly to exempt the company from liability for 
loss, but merely requires the other party to the 
contract, if he considers the transmission and de- 
livery of the message of such importance to him 
that he intends to hold the company responsible 
in damages beyond the amount paid for the mes- 
sage for non-fulfillment of the contract on its part, 
to increase the payment by one-half; and that 
even common carriers have a right to inquire as 
to the quality and value of the goods and packages 
intrusted to them for carriage, and are not liable 
for goods of unusual value, if false answers are 
made to their inquiries. The cases of this class 
have been so often and so fully reviewed, and the 
ground of them stated, that itis not necessary to 
review them here, nor to do more than refer to 
some of them. Grinnell v. Telegraph Co., 113 
Mass. 299, is a leading case of this class, in which 





Mr. Chief Justice Gray reviews the cases to a 
considerable extent, and points out what is re- 
garded as the fallacy of some of them. The fol- 
lowing cases are also of this class: Kiley v. Tele- 
graph Co., 109 N. Y. 231, 16 N. E. Rep. 75; Wann 
v. Telegraph Co., 37 Mo. 472; Telegraph Co. v. 
Carew, I5 Mich. 525; Passmore v. Telegraph Co., 
78 Pa. St. 238; Telegraph Co. v. Buchanan, 35 
Ind. 429; Lassiter v. Telegraph Co., 89 N. C. 334. 
In these cases gross negligence seems to be used 
to define a degree of carelessness greater than 
that involved in ordinary negligence, and one of 
which the law takes distinct cognizance as an 
independent ground of liability. It may well be 
doubted whether there is any difference in law. 
between negligence and gross negligence. The 
tendency of judicial opinion isto denyit. But, 
however that may be, we are not prepared to 
follow this line of cases. As this is the first time 
this question has ever been before this court for 
decision, we are at liberty to adopt the view we 
regard as most just and reasonable, and the most 
eonsistent with sound public policy; and when 
we consider the relation of telegraph companies 
to the public, the character and extent of their 
business, and the duties and obligations incident 
thereto, we see no sufficient reason for distin- 
guishing between ordinary and gross negligence 
in this behalf, and think it most just and reason- 
able, and most consistent with sound public 
policy; that they be not allowed to stipulate 
against liability for negligence of any kind, if 
there be more than one kind. Telegraph com- 
panies do not deal with employers on equal terms. 
There is a necessity for their employment. They 
are created to promote public convenience; and 
until the introduction of the telephone they were, 
and practically still are, especially for considera- 
ble distances, without competition, save among 
themselves, in the transmission of intelligence by 
electricity. Their business has increased to vast 
proportions, and neither the commercial world nor 
the general public can dispense with their serv- 
ices. It is therefore just and reasonable that they 
should not be allowed to take advantage of their 
situation, and of the necessities of the public, to 
exact exemption from that measure of duty that 
the law imposes upon them and that public policy 
demands. A former eminent chief justice of this 
court, in his collection of American Railway 
Cases, says that ‘“‘every attempt of carriers, by 
general notice or special contract, to excuse 
themselves from responsibility for losses or dam- 
ages resulting in any degree from their own 
want of care and faithfulness, is against that 
good faith which the law requires as the basis of 
all contracts or employments, and therefore based 
upon principles and a policy which the law will 
not uphold.” 2 Redf. Amer. Ry. Cas. 227. This 
doctrine is equally applicable to telegraph com- 
panies. In the recent case of Smith v. Telograph 
Co., 83 Ky. 104, it is said that telegraph com- 
panies are public agents, engaged ia a quasi 
public business; that care and fidelity are essen- 








130 


THE CENTRAL LAW JOURNAL. 


No. 7 








tial to their character as public servants, and that 
public policy forbids that they should abdicate as 
to the public by a contract with an individual, 
who is but one of millions whose business will 
not, perhaps, admit either delay or contest in the 
couris, but who are compelled to submit to any 
terms that the company may impose, and that the 
law should not uphold a contract by which pub- 
lic agents seek to shelter themselves from the 
consequences of their own wrong and neglect; 
that the liability of telegraph companies is not 
founded wholly upon contract; that they are 
chartered for public purposes, extraordinary 
powers conferred upon them, the right of eminent 
,domain given to them, and that if they did not 
serve the public they could not constitutionally 
string wire over a man’s land without bis con- 
sent; wherefore they are obliged to receive and 
transmit messages, and are liable for negligence 
without any express contract, and that, if they 
rely upon a contract or a notice to restrict liabil- 
ity, it must be one not in violation of public 
policy; that, in view of the vast interests com- 
mitted to them, the extraordinary powers con- 
ferred upon them, and the virtual monopoly they 
enjoy, courts should compel them, nolens volens, 
to perform the corresponding duties of diligence 
and good faith to the public thereby created; 
that any other rule would defeat the very purpose 
for which the companies are chartered, namely, 
the accurate and speedy transmission of messages 
for the public; that while they may restrict their 
liability to a reasonable extent, they cannot to 
the extent of immunity from the consequences of 
their own negligence; that they must bring to 
the discharge of their duties that degree of care 
and skill that careful and prudent men exercise in 
like circumstances; and that any stipulation by 
which they undertake to relieve themselves from 
this duty, or to restrict their liability for its non- 
performance, is forbidden by the demands of 
sound public policy; and that to hold otherwise 
would arm them with very dangerous power, and 
leave the public comparatively remediless. This 
reasoning is entirely satisfactory to us, and we 
adopt it as ourown. There are many other cases 
that hold the same way, and upon substantially 
the same grounds, among which are the follow- 
ing: True v. Telegraph Co., 60 Me.1; Ayer v. 
Telegraph Co., 79 Me. 493, 10 Atl. Rep. 495; Fow- 
ler v. Telegraph Co. (Me.), 15 Atl. Rep. 29; 
Telegraph Co. v. Griswold, 37 Ohio St. 301; Tyler 
v. Telegraph Co., 60 Ill. 421, 74 Ill. 168; Thomp- 
son v. Telegraph Co., 64 Wis. 531, 25 N. W. Rep. 
789; Sweatland v. Telegraph Oo., 27 Iowa, 433; 
Telegraph Co. v. Blanchard, 68 Ga. 299; Marr v. 
Telegraph Co.,1 Pickle, 529,358. W. Rep. 496; 
Womack v. Telegraph Co., 58 Tex.176. Judg- 
ment affirmed. 


Nots.—Legal Status of Telegraph Companies.— 
There is a decided conflict among the authorities as to 
whether telegraph companies are common carriers, or 
whether their liability is determined by the same 
rules. While they are not strictly common carriers 





nor subject precisely to the same strict rules, still their 
duties and liabilities are closely allied thereto. Many 
authorities hold that they are amenable substantially 
to the same liability.1 Other cases would seem to re- 
strict the liability to within narrower limits, more or 
less indefinite.2 It has been said that the business of 
these companies “‘is one which leads to their being 
intrusted with confidential and valuable information; 
especially in commercial transactions, there are op- 
portunities for fraud and abuses, which, in view of the 
relations which they occupy to the public, make it nec- 
essary on the grounds of public policy that they should 
be held to a more strict accountability than ordinary 
bailees.’’ On the other hand, we find the declaration 
that telegraph business is “radically and essentially 
different, not only in its nature and character, but in 
all its methods and agencies, from the business of 
transporting merchandise and material substances 
from place to place by common carriers.’’* Some cases 
undertake to place them on the same ground in their 
transactions as ordinary persons, leaving out of view 
the bailee or common carrier status.5 In Express 
Company v. Caldwell,6 Mr. Justice Strong said: 
“Telegraph companies, though not common car- 
riers, are engaged in a business that is in its 
nature almost, if not quite, as important to the public 
as that of carrier. Like common carriers, they cannot 
contract with their employers for exemptions from 
liability for the consequences of their own negligence.” 
Under the provisions of the California Code, it has 
been held that telegraph companies are not common 
carriers, but that they must use ‘‘great care and dili- 
gence in the transmission and delivery of messages.’” 

As to Contracting Against Negligence.—That a con- 
tract relieving a common carrier from liability for its 
own negligence, or that of its servants, is invalid as 
against public policy, is a well known principle, amply 
supported by authority.’ Likewise, any rule or regula- 


1 Baldwin v. U.8. Tel. Co.,1 Lans. (N. Y.) 125,45 N. Y. 
744; Washington, etc. Tel. Co. v. Hobson, 15 Gratt. (Va.) 
122; Bowen v. Lake Erie Tel. Co. (C. P.) Ohio (N. P.),1 
Am. L. Reg. 68; Bryant v. Am. Tel. Co., 1 Daly, 575; 
Parks v. Alta Tel. Co., 13 Cal. 422; McAndrew v. Elec. 
Tel. Co., 33 Eng. Law & Eq. 180. 

2 Smith v. W. U. Tel. Co., 7 Ky. Law Rep. 22, 27, 21 Cent. 
L. J. 185; Leonard v. New York, etc. Tel. Co., 41 N. Y. 
544; Breese v. U.S. Fel. Co.,45 Barb. 274; New York v. 
Washington Print. Tel. Co. v. Dryburgh, 35 Pa. St. 298; 
DeRutte v. New York, etc. Tel. Co.,1 Daly (N. Y. C. P.), 
547, 30 How. Pr. 403; Ellis v. Am. Tel. Co., 13 Allen, 226; 
Smithson v. U. 8. Tel. Co., 29 Md. 162; Birney v. New 
York, ete. Tel. Co., 13 Allen, 226; Grinnell v. Tel. Co., 118 
Mass. 301; Tel. Co. v. Carew, 15 Mich. 525; Scott & Jar- 
nagan’s Law Tel., pt. 2, ch. 4;2 Seg. on Dam. (7th ed.) 
122, n. c; 2 Red. on Ry. (4th ed.) 290; Cooley on Torts, 
646; 2 Thomp. on Neg. 836, and cases in n. 3. 

3 DeRutte v. New York, ete. Tel. Co.,1 Daly (N. Y. C. 
P.) 547. 

4 Bruce v. U. 8. Tei. Co., 45 Barb. 274, 48 N. Y. 132. 

5 See Leonard v. New York Tel. Co., 41 N. Y. 544; True 
v. International Tel. Co.,60 Me. 19. See article on “The 
Law of Telegraphs,” 2 Cent. L. J. 198, and “Telegraph 
and the Liability of Telegraph Companies, 2 Cent. L. J. 
7a1. 

621 Wall. 269. 

7 Hart v. W. U. Tel. Co., 66 Cal. 579, 6 Pac. Rep. 637. 

8 The Surry, 2 Fed. Rep. 791; The New Orleans, 26 Fed. 
Rep. 44; Ruitoul v. R. Co.,17 Fed. Rep. 905; May v. The 
Powhatan, 5 Fed. Rep. 375; Ormsly v. Union Pac. R. Co., 
4 Fed. Rep. 706; Grogan v. Adams Exp. Co. (Pa.),7 Atl. 
Rep. 134; Black v. Goodrich Transp. Co. (Wis.), 13 N. W. 
Rep. 244; Sprague v. R. Co. (Kan.),8 Pac. Rep. 365; Ro- 
senfield v. R. Co. (Ind.), 2 N. E. Rep. 344; Moulton v. R. 
Co. (Minn.), 16 N. W. Rep. 497. 
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tion of a telegraph company which seeks to relieve it 
from performing its duty, belonging to the employ- 
ment, with integrity, skill and diligence, contravenes 
public policy, as well as the law, and under it the 
party at fault cannot seek refuge. Hence, it has been 
held that if it becomes necessary for the company in 
transmitting messages with integrity, skill and dili- 
gence, to secure accuracy by having such messages re- 
peated, then the law devolves upon it the duty of re- 
peating them.? But it has been expressly held in a 
number of cases, that a telegraph company may limit 
its ordinary liability by a contract or notice, assented 
to by the sender of the message, within certain limits.” 
Yet the better class of cases hold, with the principal 
case, that a telegraph company cannot relieve itself 
from liability resulting from the negligefce of its agents 
or servants.!! But a few cases have limited this to what 
is termed “‘gross negligence,’’!? or where the mistake 
was caused by misconduct, fraud or want of due care 
on the part of the company, its servants or agents.!3 
Notwithstanding condition in the contract, attempting 
to restrict the company’s liability, it is still liable for 
mistakes occurring through the fault of its agents or 
servants, as, for instance, want of sufficient or ordi- 
nary skill, or lack of proper instruments, yet the com- 
pany will not be liable for mistakes occasioned by 
causes above and beyond its control, such as atmo- 
spheric or electrical disturbances, etc., provided such 
mistakes could not have been avoided by the exercise 
of ordinary care and skill.4 Thus, in Abraham v. W. 


9W. U. Tel. Co. v. Blanchard, 68 Ga. 299, 14 Cent. L. J. 
331; White v. W. U. Tel. Co., 14 Fed. Rep. 710, 5 McCrary, 
103, 14 Cent. L. J. 481; Smith v. W. U. Tel. Co., 7 Ky. Law 
Rep. 22, 27, 21 Cent. L. J. 135. 

10 McAndrews V. Electric Tel. Co., 17 C. B. 3; Young v. 
W. U. Tel. Co., 65 N. Y. 163; Breese v. U.8. Tel. Co., 48 N. 
Y. 182; DeRutte v. New York, etc. Tel. Co., 1 Daly, 547; 
Sweatland v. Illinois, etc. Tel. Co., 27 Iowa, 433; Grin- 
nell v. W. U. Tel. Co., 113 Mass. 299; Manville v. W. U. 
Tel. Co., 37 Iowa, 214; Redpath v. W. U. Tel. Co., 112 
Mass. 71; W. U. Tel. Co. v. Buchanan, 35 Ind. 429; W. U. 
Tel. Co. v. Tyler, 74 Ill. 168, 60 Ill. 421; Passmore vy. W. U. 
Tel. Co., 78 Pa. St. 238, 9 Phila. 90, 2 Cent. L. J. 631; Harris 
v. W.U. Tel. Co., 9 Phila. 88; Wolf v. W. U. Tel. Co., 62 
Pa. St. 83; W. U. Tel. Co. v. Graham, 1 Cal. 230; Ellis v. 
Am. U. Tel. Co., 13 Allen, 226; W. U. Tel. Co. v. Carew, 15 
Mich. 525; U. 8. Tel. Co. v. Gildersleeve, 29 Md. 232; 
Wann v. W. U. Tel. Co., 37 Mo. 473; Camp v. W. U. Tel. 
Co., 1 Mete. 164. 

ll True v. International Tel. Co.,60 Me. 19; Breese v. 
U. 8. Tel. Co., 48 N. Y. 132; McAndrew v. Electric Tel. Co. 
170. B.1; W. U. Tel. Co. v. Buchanan, 35 Ind. 429; Grin- 
nell v. W. U. Tel. Co., 113 Mass. 299; Redpath v. W. U. 
Tel. Co., 112 Mass, 71; Candee v. W. U. Tel. Co., 34 Wis. 
471; Ellis v. Am. Tel. Co., 18 Allen, 226; W. U. Tel. Co. v. 
Fontaine, 58 Ga. 483; Dorgan v. Tel. Co., 1 Amer. Law 
Rep. 406; Wannv. W. U. Tel. Co., 37 Mo. 472; Sweatland 
v. Ill., etc. Tel. Co., 27 Iowa, 433; W. U. Tel. Co. v. Shot- 
ter, 71 Ga. 760, 18 Cent, L. J. 230, and note, pp. 231, 282; U. 
8. Tel. Co. v. Gildersleeve, 29 Md. 232; Tyler v. Tel. Co., 
60 Ill. 421; W. U. Tel. Co. v. Meek, 49 Ind. 53; Manville v, 
Tel. Co., 37 lowa, 214; W. U. Tel. Co. v. Tyler, 74 Ill. 168; 
Bartlett v. W. U. Tel. Co., 62 Mo. 209. 

#2 Grinnell v. W. U. Tel. Co., 118 Mass. 299; Redpath v. 
W. U. Tel. Co., 112 Mass. 71; Jones v. W. U. Tel. Co., 18 
Fed. Rep. 717. But see Clement v. W. U. Tel. Co., 187 
Mass. 463. 

13 W. U. Tel. Co. v. Catchpole,1 Tex. Law Rev. 6, 16 
Oent. L. J. 98. 

14 Sweatiland V. Ill., etc. Tel. Co.,27 Iowa, 488; W. U. 
Tel. Co. v. Graham, 1 Colo 230; Passmore v. W. U. Tel. 
Co., 78 Pa. St. 238,2 Cent. L. J. 631; Candee v. W. U. Tel. 
Co., 34 Wis. 471; Manville v. W. U. Tel. Co., 87 Iowa, 214; 
W. U. Tel. Co. v. Tyler, 74 Ill. 168,60 Ill. 421; Aiken v. 
Tel. Co., 5 8. OC. 358; W. U. Tel. Co. v. Cohen, 78 Ga. 582; 
Abrahams v. W. U. Tel. Co. (N. C.),2 8. E. Rep. 266; W. 





U. Tel. Co.,4 it is held that a person engaged in the 
business of telegraphy, or the transmission of messages 
for hire by means of electricity, is a public servant and 
responsible to the party injured for any loss arising 
from negligence in transmitting or delivering such 
message; but he is not liable as an insurer of said 
message against errors consequent upon causes be- 
yond his control.16 

Conditions as to Repeating Messages.—Many cases, 
following the principal case, hold that the usual stip- 
ulation upon telegraph blanks that the company will 
not be liable for the negligence of itself or its servants, 
in case of a mistake or omission in transmitting the 
message, unless the message is repeated at the expense 
of the sender, is void as against public policy,” es- 
pecially where the errors and mistakes result from 
gross negligence.!8 But on the other hand, such stip- 
ulations have been held to be valid to exempt the 
company from liability beyond the amount named for 
any cause except gross negligence or willful miscon- 
duct.!8 The stipulation is usually as follows: ‘It is 
agreed between the sender of the following message 
and this company, that said company shall not be lia- 
ble for mistakes or delays in the transmission or de- 
livery, or for non-delivery of any unrepeated message, 
whether happening by negligence of its servants or 
otherwise, beyond the amount received for sending 
the same.”? In Massachusetts, it has been held that a 
stipulation of this character is reasonable and binding 
upon the parties to it, and that the sender of an un- 
repeated age subject to this stipulation, in an 
action against the company for a delay in its delivery, 
caused by the gross negligence of the messenger of the 
company, could only recover the cost of the message.”! 
In this case it was said: “It may be that the company 
might be guilty of some fraudulent or gross negligence 
in transmitting or delivering a message, so that it 
would not be protected by its regulations from liabil- 
ity for the actual damages, though in excess of the 
sum stipulated,” but the court thought that the neg- 
ligence of the messenger boy in delivering the message 
was “plainly contemplated by the parties when they 
entered into the stipulation; and there are no princi- 
ples of public policy which should prevent the com- 
pany from stipulating that it will not be responsible 
for such negligence beyond a fixed amount, unless it 





U. Tel. Co. v. Richman (Pa.), 8 Atl. Rep. 171. 

6 U.8. CO. C., Dist. Oregon, 23 Fed. Rep. 315, 6 West. 
Coast Rep. 168. 

% Railroad Co. v. Lockwood, 17 Wall. 357; Sones v. 
Voorhees, 10 Ohio, 145; Bartlett v. W. U. Tel. Co., 62 Me. 
Me. 209; Tel. Co. v. Griswold, 37 Ohio 8t. 301; W. U. Tel. 
Co. ¥v. Fenton, 52 Ind. 1. 

” Ayer v. W.U. Tel. Co., 79 Me. 498, 10 Atl. Rep. 49; 
True v. Tel. Co., 60 Me. 1; Bartlett v. Tel. Co., 62 Me. 221; 
Thompson v. W. U. Tel. Co., 64 Wis. 531,25 N. W. Rep 
789, comments in 22 Cent. L. J. 99. 

18 W. U. Tel. Co. v. Crall (Kan.), 17 Pac. Rep. 308, note, 
p. 312. 

19 Jones v. Tel. Co., 18 Fed. Rep. 717; Hart v. W. U. Tel. 
Co., 66 Cal. 579; 6 Pac. Rep. 637; Grinnell v. W. U. Tel. 
Co., 118 Mass. 299; Clement v. W. U. Tel. Co., 137 Mass, 
Mass. —; W. U. Tel. Co. v. Carew, 15 Mich. 525; Camp v. 
W. U. Tel. Co., 1 Met. (Ky.) 164; Breese vy. U. 8. Tel. Co., 
48 N. Y. 182; Passmore v. W. U. Tel. Co., 78 Pa. St. 28,2 
Cent. L. J. 631; Lassiter v. W. U. Tel. Co., 89 N. C. 834. 
See cases in note to W. U. Tel. Co. v. Blanchard, 4 Am. 
Rep. 48; Becker v. W. U. Tel. Co., 11 Neb. 87,7 N. W. 
Rep. 868; Akin v. Tel. Co. (Iowa), 25 N. W. Rep. 419; 
Kiley v. W. U. Tel. Co. (N. Y. Ot. App.), 16 N. E. Rep. 75; 
Kirkland v. Dismore, 62 N. Y. 171; Young v. Tel. Co., 65 
N. Y. 168; Schwatz v. Tel. Co., 18 Hun, 157. 

® Grinnell v. W. U. Tel. Co., 118 Mass, 299. 

21 Clement v. W. U. Tel. Co., 137 Mass, 463. 
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receives a reasonable compensation for assuming 
further responsibility. Without discussing the ques- 
tion as to what is the difference, if any, between ordi- 
nary and gross negligence, we are of opinion that the 
only negligence proved in this case was such negli- 
gence as the parties intended to include in their stip- 
ulation; and that such stipulation, as applied to such 
negligence, is reasonable and valid.” So it has been 
held that telegraph companies may, by express con- 
tract, or by notice under such circumstances as to cre- 
ate an implied contract, limit their liability for delays 
and errors, except when caused by fraud or miscon- 
duct, or want of care on the part of the company’s 
servants. Thus, where a limitation of the liabiltiy of 
a night message to a sum equal to ten times the 
amount paid for transmission is agreed upon, such 
limited amount will be the measure of damages.” 
But such stipulation will not have the effect of limit- 
ing the liability of the company for its own negligence 
in failing to deliver the message for more than three 
days after its receipt at the office to which it was 
sent.23 In Wisconsin, there is a statute which pro- 
vides that telegraph companies shall be “‘liable for all 
damages occasioned by failure or negligence of their 
operators, servants or employes in receiving, copying, 
transmitting or delivering dispatches or messages.’ 
Under this statute, it was held that such companies 
were liable for damages resulting directly from their 
negligence in transmitting messages, especially where 
the agent of the company is acquainted with the con- 
tents and significance of the message. It has also 
been held that, a telegraph company cannot stipulate 
that it will not be liable for negligence in the delivery 
ofa message, unless a claim therefor, in writing, is 
presented within sixty days from the date of the re- 
ceipt of the message.% And the same rule has been 
declared where the limitation was thirty days.2” 
EUGENE McCQUILLIN. 


22 W. U. Tel. Co. v. Neill, 57 Tex. 283, 13 Cent. L. J. 475, 
fully discusses liability of telegraph companies; Marr 
vy. W. U. Tel. Co. (Tenn.), 38. W. Rep. 496. 

2% Harkness v. W. U. Tel. Co. (Iowa), 34 N. W. Rep. 811. 

% Laws of Wis. 1885, ch. 171. 

2% Cutts v. W. U. Tel. Co. (Wis.), 36 N. W. Rep. 627. 

26 W. U. Tel. Co. v. Longwill (N. Mex.), 21 Pac. Rep. 
339; comments in 28 Cent. L. J. 517. 

27 Johnston v. Telegraph Co., 33 Fed. Rep. 362; Tel. Co. 
v. Cobbs, 47 Ark. 344,18. W. Rep. 538; Tel. Co. v. McKib- 
ben, 14 N. E. Rep, 894. See further, article on “Repetition 
of Telegraphic Messages,” 14 Cent. L. J. 386; Jones v. 
W. U. Tel. Co.,18 Fed. Rep. 717; W. U. Tel. Co. v. Schot- 
ter, 71 Ga. 760,18 Cent. L. J. 230; “Telegrams and Tele- 
graph Companies,” 15 Cent. L. J. 182; note to White v. 
W. U. Tel. Co.,14 Fed. Rep. 718-723, by John D. Lawson. 








FRAUD OR HONEST INACCURACY. 





It would be little short of a disaster if the law of 
fraud on a question like that decided by the House of 
Lords on Tuesday in the case of Derry v. Peck should 
remain in doubt, so important is it in the conduct of 
the business of commerce and of life that there should 
be no indistinctness in the line drawn between fraud 
and fair dealing. The decision of the House of Lords 
is fortunately unanimous, but it cannot be said to have 
settled the matterall along the line. The puzzling and 
unnecessary phrase “legal fraud” will no longer be 
heard in the law courts, so far as conduct between a 
man and his neighbor is concerned, but it has not yet 
been cleared out of the law of contracts and of confi- 





dential relations. The definition of ‘‘misrepresenta- 
tion,” for which a man may claim damages, is freed 
from the phrase, but a misrepresentation in respect of 
which a rescission of contract may be claimed is still 
under its bondage. As equity is largely responsible 
for the introduction of the word “legal” into the sub- 
ject, although it must be confessed that common law- 
yers have somewhat eagerly adopted it, it would only 
be poetic justice if this kind of misrepresentation were 
to be labelled “equitable fraud,” or fraud in the 
equitable sense. It would be better, however, to drop 
“fraud” altogether in this connection and reserve it 
for the occasion to which it is applied in a manner un- 
derstood by all the community. 

Lord Bramwell has for at least eleven years, since his 
celebrated deliverance in the case of Weir v. Bell, 47 
Law J. Rep. Exch. 704, been the leader of the critics 
of the phrase “legal fraud.”” He now pronounces it a 
mischievous phrase, and one which has contributed to 
what he must consider the erroneous decision in the 
case before the house, but with these remarks he has 
done with it, and proceeds to consider whether the 
law is not that actual fraud must be proved. He is 
reluctant to cite authorities to show that actual fraud 
must be established in such a case as this. It is one of 
the first things one learnt, and one has never heard it 
doubted, until recently. When a man makes a con- 
tract with another he is bound by it; andin making 
it he is bound not to bring it about by fraud. War- 
rantizando vendidit gives a cause of action if the war- 
ranty is broken; knowingly and fraudulently stating a 
material untruth which brings about wholly or partly 
the contract also gives a cause of action. To this may 
now be added the equitable rule (which was not in 
question) that a material misrepresentation, though 
not fraudulent, may give a right to avoid or rescind a 
contract where capable of such rescission. The plaint- 
iff’s case was that the defendants made an untrue 
statement, which they knew to be untrue, and likely 
to influence persons reading it; therefore they were 
fraudulent. It was not necessary for him to consider 
whether a prima facie case was made out by the 
plaintiff. The alleged untrue statement was that “‘the 
company has the right to use steam or mechanical 
power instead of horses,” and that a saving would be 
thereby effected. That was certainly untrue, because 
it Was stated as an absolute right, when in truth it 
was conditional on the approval of the board of trade 
and the sanction or consent of two local boards; and a 
conditional right was not the same as an absolute 
right. It was also certain that the defendants knew 
what the truth was, and, therefore, knew that what 
they said was untrue. But it did not follow that the 
statement was fraudulently made. In the view of Lord 
Bramwell there are various kinds of untruth. There 
is an absolute untruth, an untruth in itself, that no 
addition or qualification can make true; as, if a man 
says a thing he saw was black, when it was white, as 
he remembers and knows. So, as to knowing the 
truth. A man may know it, and yet it may not be 
present to his mind at the moment of speaking; or, if 
the fact is present to his mind, it may not occur to him to 
be of any use to mention it. These passages from Lord 
Bramwell’s opinion give all the facts and law of the 
case as they presented themselves to the House of 
Lords. It only remained to deal with the conflict of 
opinion that had arisen on the subject. This conflict 
was represented by the unanimous judgment of the 
court of appeal, reported 57 Law J. Rep. Chanc. 347, 
of Lord Justice Cotton, Sir James Hannen, and Lord 
Justice Lopes in the case before the house, and by 
views expressed in various cases by the late master of 
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the rolls. Lord Bramwell cites from Lord Justice 
Cotton’s judgment the statement “that where a man 
makes a statement to be acted on by others which is 
false, and which is known by him to be false, or is 
made by him recklessly, or without a care whether it 
is true or fasle, that is, without any reasonable ground 
for believing it to be true,” he is liable to an action for 
deceit. He agrees to all before the “that is” and to 
what comes after it if it is taken as equivalent to what 
goes before—viz., “recklessly or without care whether 
it is true or false,” understanding ‘“‘recklessly” as ex- 
plained by ‘‘without care whether it is true or false,” 
and admits that a man who makes a statement without 
eare and regard for its truth or falsity coramits a 
fraud. It seemed, however, to Lord Bramwell, with 
great respect, that the learned Lord Justice lost sight 
of his own definition, and glided into a different opin- 
ion when he added: ‘There is a duty cast upon a di- 
rector who makes that statement to take care that 
there are no statements in it which in fact are false; to 
take care that he has reasonable grounds for the ma- 
terial statements which are contained in that document 
(prospectus), which he intends should be acted on by 
others. And although, in my opinion, it is not neces- 
sary there should be what I should call fraud, there 
must be a departure from duty, and he has violated the 
right which those who receive the statements have to 
have true statements only made tothem.” Loid Jus- 
tice Cotton here appears to have expressed what may 
be called the equity view—namely, that a director 
issuing a prospectus is in a different position from an 
ordinary merchant vending his wares. With Sir 
James Hannen’s statement that “‘ifa man takes upon 
himself to assert a thing to be true which he does not 
know to be true, and has no reasonable ground to be- 
lieve to be true,” it is sufficient in an action for deceit, 
Lord Bramwell agrees, if he knows he has no such 
resonable ground; otherwise, with great respect, he 
differs. Lord Herschell, in bis opinion, dealt with the 
dictum of the late master of the rolls in Smith v. Chad- 
wick, 51 Law J. Rep. Chance. 597, that a false statement 
made through carelessness, which the person making 
it ought to have known to be untrue, would sustain an 
action of deceit, carried the master still further than 
the dissentient judgment of Lord Justice Cotton in 
Weir v. Bell. But, that such an action could be main- 
tained, notwithstanding an honest belief that the state- 
ment made was true,if there were no reasonable 
grounds for the belief, was, he points out, for the first 
time decided in the case now under appeal. In his 
opinion, making a false statement through want of 
care falls far short of, and is,a very different thing 
from fraud, and the same may be said of a false repre- 
sentation honestly believed, though on insufficient 
grounds. As to the judgment of Lord Justice Lopes, 
Lord Bramwell agrees with what he says: “I know of 
no fraud which will support an action of deceit to 
which some moral delinquency does not belong,” and 
thinks that shows the meaning of what he says, 
“fourthly,” though that is made doubtful by what he 
says elsewhere. With all respect, he thinks that in all 
the judgments there is a confusion of unreasonable- 
ness of belief as evidence of dishonesty and unreason- 
ableness of belief as of itself a ground of action. He 
thinks it most undesirable that actions should be main- 
tainable in respect of statements made unreasonably 
perhaps, but honestly, and it would be disastrous if 
there was “‘a right to have true statements only made,” 
and suggests that in this, as in some other cases, courts 
of equity have made the mistake of disregarding a 


valuable p poneaal principle in the desire to effect what 
18, or is thought to be, justice in a particular instance. 





What Lord Justice Lopes said “fourthly,”? was that 
the statement would be fraudulent if it were made 
recklessly, or if it were made without any knowledge 
of the subject one way or another, or if it was believed 
in by those who made it without any reasonable 
grounds for such belief. Ifthe last clause of these 
alternatives were omitted, the decision of the House 
of Lords would be well represented by that passage, 
and, no doubt, as Lord Herschel! observed, that last 
alternative is an extension of previous cases not justi- 
fied, as the court of appeal thought, by anything said 
by Lord Cairns in The Reese River Mining Company 
v. Smith, 39 Law J. Rep. Chanc. 849, or by Mr. Justice 
Maule in Evans v. Edmonds, 22 Law J. Rep. C. P. 211, 
or by what Lord Justice Bowen said in Edgington v. 


_ Fitzmaurice, 55 Law J. Rep. Chanc. 650. 


The extension attempted from giving the effect of 
fraud to statements made in reckless ignorance of their 
truth or falsehood to mistaken statements honestly 
made ignores the element of intention in fraud. A 
mistaken statement honestly made may give a ground 
for the rescission of a contract, but not for affixing to 
the whole contract the ill-savor of fraud. Upon the 
rescission of a contract the rights of the parties can be 
adjusted, but fraud cuts down everything and exposes 
those guilty of itto the stringent and, if successful, 
degrading remedy by an action of deceit. Commercial 
morality is better forwarded by following a level 
standard than by setting up the unattainable in every- 
day life, and calling things by names which would be 
scouted by the social opinion of honorable business 
men.—Law Journal. 








QUERIES AND ANSWERS. 





[Subscribers are invited to send short answers to the 
following.) 

QuERY No. 7. 

In June 1888, A of Colorado obtained in one of the 
State courts of that State a judgment against B of New 
York. B was not a resident of Colorado, the action 
was not one in rem, but he was personally served with 
summons in New York. Did the Colorado court have 
any jurisdiction to render judgment? Can the judg- 
ment be collected by legal process, even in Colorado, 
without violating the fourteenth amendment to the 
constitution of the United States. T. B. M. 


QUERIES ANSWERED. 





QUERY NO. 1. 
[To be found in Vol. 29, Cent. L. J. p. 14.) 


In Vol. 29, p. 94,J. W.C., answering query No 1. 
(Vol 29, Cent. L. J. p. 14) says that in New York the 
sale of an infant’s vested remainder in fee is forbidden 
by statute, and cites Jenkins v. Fahey, 11 Hun, 351. 
Such is not the law. The case of Jenkins v. Fahey was 
overruled on that point in 73 N. Y. 355, in a well con- 
sidered opinion by Allen, J.,in which all concurred. 
See also the following: Matter of Haight, 14 Hun, 176; 
Dodge v. St. John, 96 N. Y. 260-263. Code Civ. Proc. 
§§ 2348, 2362. J.8. A. 
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HUMORS OF THE LAW. 

AN advocate, seeing that there was no longer any 
use in denying certain charges against his client, sud- 
denly changed his plan of battle, in order to arrive at 
success in another way. 

“Well, be it so,” he said; “‘my client is a scoundrel, 
and the worst liar in the world.” 

Here he was interrupted by the judge, who re- 
marked, “Brother B » you are forgetting your- 
self.” 





Away on a bend of the Upper Missouri twenty-eight 
lawyers practiced the Iowa Code. It so happened 
that supplies were short at Fort Randall, and a gov- 
ernment team came over the prairie for coffee and 
corn. There were some old scores unsettled in the 
town, and the creditor resolved to “get secured.” 
The leader of the bar looked it upin the Code, and 
filled out attachment blanks, in which it was sworn 
that ‘the had reason to believe, and did believe, the 
said United States were about to leave the country to 
defraud their creditors.” 


A COLORED gentleman on Valencia street had been 
anxious to have a neighbor arrested. 

“He stole my chickens; dar’s de fidders in his yard.” 

“How do you know those feathers belong to your 
chickens ?”’ 

“T kin prove it by Col. Smith, but I doesn’t like to 
have him brung into court.’ 

‘“*What’s the matter with Col. Smith?” 

“Nothing, boss; but to tell the troof, eber since I 
stole his chickens I loses all confidence in de man as 
soon as he looks me squar in de face.” 
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1, ADMINISTRATOR. — Where an administrator pays 
and satisfies a judgment in favor of the estate against 
a third party, and takes a bill of sale of personal prop- 
erty to himself, as administrator, from the third party 
in consideration of such payment, the sale is to him 
personally, and the reference to him as administrator 
is descriptive of the person. — Ajlerback v. McGovern, 
Cal., 21 Pac. Rep. 837. 

2. ADMIRALTY—Maritime Liens.— Persons in a foreign 
port who furnish the charterers of a vessel coal neces- 
sary tothe completion of the voyage, relying on the 
credit of the vessel for payment, in ignorance of the 
terms ofthe charter-party, have a lien on the vessel 
for the amount of the supplies, whether, under the 
charter-party, the charterers are owners pro hac vice, or 
are merely sailing it as agents of the owners.— Wighton 
v. The Bombay, (U. 8. C. C.) La., 38 Fed. Rep. 863. 

8. ADVANCEMENTS—Resulting Trusts.—Where a father 
purchases land, and directs the conveyance to be 
made to his daughter, who is non compos mentis, declar- 
ing that he does it as a provision for her on account of 
her infirmity, an advancement will be presumed, and 
no trust results to the father, though he also assignees 
as a reason for the conveyance to his daughter that he 
wished to exclude his second wife and her children 
from an interestin the property. — Eastham v. Powell, 
Aik., 118. W. Rep. 823. 

4. APPEAL—Errors.—The appellant must point out in 
his notice of appeal the particular error upon which he 
intends to rely. He cannot be permitted to say that 
the court erred in its charge on a particular subject, 
where the subject as well as the charge consists of 
numerous and distinct parts. The appellant must put 
his finger on the error complained of. — Swift v. Mulkey, 
Oreg., 21 Pac. Rep. 871. 

5. APPEAL — Record. — Matter which constitutes no 
part of the record proper cannot be considered on ap- 
peal unless incorporated in a bill of exceptions. — State 
v. Chee Gong, Oreg., 21 Pac. Rep. 882. 

6. APPEAL—Review.—The verdict of a jury will not be 
disturbed, on appeal, where the evidence is conflicting, 
unless so unreasonable as to warrant the presumption 
that itis the result of malice, prejudice, or misconcep- 
tion.—Coon v. Duckett, Colo., 21 Pac. Rep. 905. 

7. APPLICATION OF PAYMENTS. — A debtor owed his 
creditor on a running account; also on a judgment 
which was a lien on all his land; and also on a note 
executed subsequent to the 
judgment. He made payments, but neither he nor the 
creditor applied them: Held, that equity would apply 
them to the judgment, the oldest lien debt. — Frazier v. 
Lanahan, M4., 17 Atl. Rep. 940. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS. — County 
courts in Illinois, having no general chancery powers, 
have no jurisdiction of an action by an assignee for the 
benefit of creditors to compel a transfer to him of 
property conveyed and delivered bythe assignor to 
one of his creditors before the assignment.—Jde v. Sayer, 
Ill., 21 N. E. Rep. 810. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS. — An as- 
signor for benefit of creditors had for many years 
carried on business in a firm name, though as a matter 
of fact he had no partners, and in the assignment pre- 
ferred certain creditors whose claims arose out of 
transactions with him in the firm name: Heid, thata 
contention that the assignment preferred individual 
creditors could not be sustained. — Gorham v. Innis, N. 
Y., 21 N. E. Rep. 722. 

10. ATTACHMENT. — A debtor sold property, the pur- 
chaser agreeing to pay the price to certain of the 
seller’s creditors pro rata. One creditor refused the 
provision for him, and brought suit to set aside the sale 
as fraudulent: Held, that this released the promise as 
to him, and that another creditor could maintain at- 
tachment against the purchaser to subject to his claim 
the balance of the price remaining in the purchaser’s 
hands, though such other creditor had accepted the 
pro rata provision made for him in the contract of sale. 
—Leinkauf v. Forcheimer, Ala., 6 South. Rep. 149. 
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ll. BANKRUPTCY—Discharge. — A discharge in bank- 
ruptcy obtained before judgment in a pending suit 
must be pleaded in that suit, and cannot avail the 
debtor in any subsequent proceeding upon the judg- 
ment, for the reason that the judgment record on 
technical grounds is conclusive as to all antecedent 
defenses.— Whyte v. McGovern, N. J., 17 Atl. Rep. 957. 

12. BILL OF EXCEPTIONS.—Where, on an application to 
the trial judge to sign an amended bill of exceptions, 
showing that defendant took certain exceptions which 
were not made to appearin the original bill of excep- 
tions, the judge, after an examination of the record 
and the facts presented, asserts that to the best of his 
information and recollection the original bill fully and 
fairly states the facts, and all exceptions taken at the 
trial, and that he is unable to determine the correctness 
of the proposed amendment, this court is without 
power to coerce his conscience, and compel him to 
sign the amended bill. — People v. Anthony, Lil., 21 N. E. 
Rep. 780. 

13. CARRIERS OF GOODS. — A contract for the carriage 
of cattle provided, as a condition precedent to the right 
to recover damuges, that writtan notice should be 
given to some officer of the carrier, or the nearest 
station agent, of any loss or injury to the cattle, before 
they were removed from the place of delivery, or 
mingled with other stock. The cattle were shipped 
December 13, and were bruised and injured by improper 
transportation. In an action forthe damages, held that 
the carrier should show that it had an officer or agent 
near the place where the notice was to be given, and 
that the limitation of liability in such case was unreas- 
onable. — Good v. Galveston, etc. Ry. Co., Tex., 118. W. 
Rep. 854. 

14. CARRIERS OF PASSENGERS. — It is the duty of the 
conductor and employees operating a freight train, as 
to which some accommodations have been provided 
for passengers, to give passengers thereon such atten- 
tion and care as is consistent with the operation of the 
train, but not such strict attention and care as are re- 
quired of the empioyees on regular passenger trains.— 
Reber v. Bond, (U. 8. C. C.) Miss., 38 Fed. Rep. 822. 


15. CHATTEL MORTGAGES.— Where a chattel mortgage 
is not acknowledged nor filed for record until after the 
property has come into the hands of a receiver ap- 
pointed in a suit by the vendor to enforce his right to 
the purchase price, the mortgagees are not entitled to 
priority of lien. — Smith v. Fletcher, Ark., 118. W. Rep. 
824. 

16. CHATTEL MORTGAGES.—In order to mortgage prop- 
erty, so as to create alien upon it, such property must 
be ascertained and identified atthe time of the execu- 
tion of the instrument. — Lee v. Cole, Oreg., 21 Pac. Rep. 
819. 

17. CONSTITUTIONAL Law. — Under the constitution of 
1863, it was repeatedly held that an appeal tothe su- 
preme court would lie from judgmentsin special pro- 
ceedings, and after the adoption of the constitution of 
1879 these rulings were frequently followed. Code Civil 
Proc. § 1126, allows an appeal from the superior court 
to the supreme court in election contests: Held, in view 
of the length of time during which the courts and leg- 
islature had construed the constitution as allowing 
appeals from judgments in special proceedings, that 
the section mentioned was constitutional. — Lord v. 
Dunster, Cal., 21 Pac. Rep. 865. 


18. CONSTITUTIONAL LAw. — An act which passes both 
houses of the legislature, and which contains an emer- 
gency clause, followed by the words “that the same 
shall take effect and be in force from and after its ap- 
proval by the governor,” but which the governor never 
approves, but vetoes, and the same is then duly passed 
by both houses by. the necessary majorities, notwith- 
standing the veto, takes effect and is in force from and 
after its passage. — Biggs v. McBride, Oreg., 21 Pac. Rep. 
878. 


19. ConTRacT—Interest. — In an action for breach of 
contract by which defendant agreed to pay plaintiff a 





certain sum per day for each day less than a stipulated 
time, in which he should finish the erection of a certain 
elevator, plaintiff agreeing to begin the work within a 
certain time after notice by defendant that the founda- 
tions were ready, interest is not recoverable on the per 
diem allowance to plaintiff for the number of days less 
than the stipulated time in which the jury find he 
could have finished the work had the foundations been 
ready at the time at which he agreed to commence 
work, nor on damages allowed for extra work, caused 
by the foundations not being ready at that time. — 
Mansfield v. New York, etc. R. R. Co.,N. Y.21 N. E. Rep. 735. 

20. CONTRACT — Parol Evidence. — Defendants sent, 
through an agent of plaintiff, a written order for a 
soda-water fountain, to be shipped “as soon as possi- 
ble.” After making the fountain, plaintiff shipped to 
defendants, who refused to receive it on account of 
delay: Held, that defendants could show that plaintiff’s 
agent represented that the fountains were in stock, 
and that “as soon as possible’ was meant to apply to 
one already manufactured and to be immediately 
shipped.— Tufts v. Greenwald, Miss., 6 South. Rep. 156. 

21. CONTRIBUTION.—Where separate creditors, acting 
in good faith and in the exercise of reasonable pru- 
dence, attach as the property of their debtor gooas 
which he had transferred to third persons, on the 
ground that the transfer was fraudulent, and the judg- 
ments of all the creditors so acting together in the 
attachments are paid out of the proceeds of sale there- 
under, a right of contribution existsin favor of one 
creditor against the others on his paying a judgment in 
trespass brought by the debtor’s transferees against 
the sheriff who made the levies. — Farwell v. Becker, Ill., 
21 N. E. Rep. 792. 

22. CORPORATIONS.— A corporation whose object is to 
mine limestone and to manufacture and sell lime with 
power to buy and hold real or personal property in 
such amounts as it might deem necessary to accomplish 
the purpose of its creation, cannot purchase goods to 
be resold except to carry on a supply store or other- 
wise aid in its principal busi —Ch la Lime Works 
v. Desmuker, Ala., 6 South. Rep. 122. 

23. CORPORATIONS. — Suits in the federal courts to en- 
force the stockholders’ liability, under a State statute, 
are governed by the State statute of limitations, and 
the interpretation put upon the statutes by the State 
courts. — Andrews v. Bacon, (U. 8. C. C.) Mass., 38 Fed. 
Rep. 777. 

24. CORPORATIONS. — In an action, by a bridge com- 
pany, to compel an accounting by its president and 
managing officer, the referee allowed defendant credit 
for work done and materials furnished and money ad- 
vanced by him inthe construction of the bridge, after 
the articles had been executed and filed with the re 
corder of the county, but before the articles were filed 
in the office of the secretary of State: Held, that 
although, in the absence of such filing, plaintiff did not 
become a corporation de jure, it was a corporation de 
Sacto, and its corporate existence could not be ques- 
tioned by plaintiff in such collateral proceeding. — 
Grand River Bridge Co. v. Rollins, Colo., 21 Pac. Rep. 897. 

25. CORPORATIONS—Stockholders.—W here officers of a 
corporation have assets in their possession belonging 
to the corporation, the corporation, and not the stock- 
holders, is the proper party to bring an action to 
compel them to account, unless it is made to appear 
that itis necessary for the stockholders to bring the 
action in order to prevent a complete failure of justice. 
In the latter case, the corporation must be madea 
party defendant. — Byers v. Rollins, Colo., 21 Pac. Rep. 
984. 





26. CouRTS.—Where a defendant acquiesces in setting 
a case for trial at an adjourned term, he cannot, when 
the case is called, successfully object that the term 
cannot then be legally held, owing to the fact that it 
fell within the time fixed for holding a regular term in 
another county in the circuit, for, since the court had 
at least color of authority under the lawto hold the 
term, the error, if any, in deciding, as a matter of lew, 
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that the term might be held then was but an irregular- 
ity, curable by acquiescence. — Louisville, etc. Ry. Co. v. 
Power, Ind., 21 N. E. Rep. 751. 

27. CourTs—Jurisdiction. — By Rev. St. Tex. art. 1198, 
no inhabitant of the State can be sued out of the county 
of his domicile, except in certain cases, but a person 
who has contracted in writing to perform an obligation 
in any particular county may be sued there also: Held, 
that a cause of action suable in the county of defend- 
ant’s domicile only, cannot be joined with a cause 
suable also in the county where the obligation on 
which it is based was to have been performed, so as to 
compel defendant to submit to the jurisdiction of the 
court of the latter county against his plea of privilege. 
—Aligelt v. Harris, Tex., 118. W. Rep. 857. 

28. CRIMINAL Law—Murder. — A State’s witness testi- 
fied that on the day after the homicide defendant’s 
brother, who was present at the killing, told him (de- 
fendant not being present) that he held deceased while 
defendant stabbed him: Held, that while inadmissible 
as criminative evidence against defendant, because 
hearsay, the testimony was admissible to impeach the 
testimony of the brother.—Foster v. State, Tex., 118. W. 
Rep. 833. 

29. CRIMINAL Law — Confessions. — Under Code Crim. 
Proc. Tex. art. 750, allowing a confession made by a 
defendant while in custody to be used in evidence, if, in 
connection with the confession, “he make statement of 
facts or of circumstances that are found to be true 
which conduce to establish his guilt,” a statement o7 
such facts by defendant, which are true, but are found 
to be so on the statements of another, and not as a re- 
sult of defendant’s statement, does not authorize the 
admission of the confession in evidence. — Crowder r. 
State, Tex., 11S. W. Rep. 835. 

30. CaIMINAL LAw—Larceny.— Defendant snatched up 
money belonging to the prosecutor, and, when it was 
demanded, replied: ‘You ain’t going to get this money.” 
His companion held the prosecutor when he attempted 
to retake the money. When defendant started away 
with it, and the prosecutor started in pursuit, defend- 
ant put his hand to his breast, and threatened to kill 
him if he pursued: Held, sufficient evidence of felonious 
intent to submit to the jury on a” indictment for 
larceny.—State v. Powell, N. Car., 9S, E. Rep. 627. 

31. CRIMINAL Law—Confessions.—In case a confession 
is made by an accused to the officer who holds him in 
custody, itis admissible in evidence against him, if it 
was freely and voluntarily made, and totally discon- 
nected from any previous conversation or communica- 
tion on the subject. — State v. Demareste, La.,6 South. 
Rep. 136. 

32. CRIMINAL Law — Trial. — The fact that in a crim- 
inal prosecution the trial judge informed the jury 
of what transpired during their absence, caused by his 
order retiring them pending an argument of counsel of a 
question of the admisibility of certain evidence, is not a 
sufficient error to vitate the trial. —State v. Wriyht, La., 
6 South. Rep. 137. 

33. CRIMINAL PRACTICE.—A motion for a new trialin a 
criminal case, based on the court’s refusal of a continu- 
ance to obtain absent witnesses,is properly refused, 
where it appears that the testimony of such witnesses 
is in part probably not true, and so far as it is probably 
true, is merely cumulative. — Kilgore v. State, Tex., 11 8. 
W. Rep. 830. 

34. CRIMINAL PRACTICE — Misconduct of Jury. — Ina 
murder trial the bailiff took the jury before the e:se 
was concluded to a prayer meeting conducted by the 
active prosecutor: Heid, that the misconduct of balliff 
and jury was 80 gross that a new trial should be 
granted, though affidavits taken show that no reference 
was made to the case. — Shaw v. State, Ga.,9 8. E. Rep. 
768. 

85. DEDICATION. — Land purchased by a county, on 
which is erected a hospital, as provided by Pol. Code 
Cal. § 4046, subd. 9, authorizing counties to build hospi- 
tals and “other public buildings,” is dedicated to a 
public use, though under the succeeding subdivision 


4 





the land may be sold; and while owned by the county 
the statute of limitations does not run in favor of one 
taking possession of it. — Yolo County v. Barney, Cal., 21 
Pac. Rep. 833. 

36. DEED — Vendor and Vendee. — A bond to convey 
land by “as good a deed as can be had” imports an 
obligation to make a good title by a general warranty, 
and is not fulfilled by a deed where two of the grantors, 
having no other interest than the dower right of one 
of them, warrants the title only sgainst those claiming 
under themm.—Day v. Burnham, Ky., 118. W. Kep. 807. 

37. DkED—Cancellation. — Before heirs can maintain 
an action to annul a conveyance made by their ancestor 
on the ground of insanity at the time of its execution, 
he not having been under guardianship at that time, 
they must first do some actin disaffirmance of the 
deed, or show some good reason for omitting to do so. 
—Lange v. Danimer, Ind., 21 N. E. Rep. 749. 

38° DKEDs. — Pub. St. R. I. ch. 173, § 4, making deeds, 
etc., unless acknowledged and recorded, void as to 
others than the parties and their heirs, does not make 
an acknowledged deed void as to others having actual 
notice of its existence. — Westerly Sav. Bank v. Stillman 
Manufg. Co., R. I.,17 Atl. Rep. 918. 

39. DEED—Record.— One who purchases land covered 
by a trust-doed, the record of which shows that the 
debt is past due, has sufficient knowledge to put him 
on inquiry as tothe existence of an unrecorded deed 
executed by the trustee on a sale under the trust-deed 
—Bradford v. Carpenter, Colo., 21 Pac. Rep. 908. 

40. DEED—Boundaries.— Where the owner of city lots 
also owns an adjoining strip of land which was once a 
street, but has been vacated, a deed from him of the 
lots “‘and streets,” there being no street to which he 
has title, passes the title to such strip of land. — Mason 
v. Merrill, lll., 21 N. E. Rep. 798. 

41. DivorcE—Alimony. —Civil Code Cal. § 136, provid- 
ing that in an action for divorce, if relief be denied the 
Pluixntiff, the court may direct that the husband main- 
tain the wife or children, does not authorize ap allow- 
ance of permanent alimony in such a case upon the 
mere allegations by defendant of her husband’s cruelty, 
without proof.— Peyre v. Peyre, Cal., 21 Pac. Rep. 838. 

42, DIvORCE.—WilLfal desertion is the voluntary sep- 
aration of one of the married parties from the other, or 
the voluntary refusal to renew a suspended co-habita- 
tion, without jnstification either in the consent or 
wrongful conduct ofthe other. — Si ev. Si e, 
Oreg., 21 Pac. Rep. 820. 

43. DIvoRCE — Adultery. — In a suit by a wife for di- 
vorce on the ground of adultery, a letter from her to 
her husband in which she admits that she procured a 
miscarriage upon herself, declares that she will bear 
him no more children, and gives him “full liberty to go 
outside,” so long as she does not know of it, is inad- 
missible in evidence, as irrelevant. — Chapman v. Chap- 
man, Ill., 21 N. E. Rep. 806. 

44, EJECTMENT. — Where the plaintiff in ejectment 
traces his title back toa remote grantor, who, at the 
time of his conveyance, was in possession of the land 
claiming it in fee, and the defendant does not prove a 
paramount title either in himself or a third person, it is 
proper to instruct the jury to find forthe plaintiff. — 
Anderson v. McCormick, lll., 21 N. E. Rep. 803. 

45. EJSECTMENT—Possession.— Prior possession of real 
property is a sufficient legal estate therein to enable a 
party to maintain ejectment in this court for the re- 
eovery of the possession of the same from an intruder. 
— Wilson v. Fine, (U. 8. D. C.) Oreg., 38 Fed. Rep. 789. 

46. EJECTMENT—Declarations. — In ejectment, involv- 
ing the boundary of lands of coterminous owners, it is 
error to exclude the declarations of the common 
grantor, made while the owner of both tracts, as to the 
location of the line between them.—Sharp v. Blankenship, 
Cal., 21 Pac. Rep. 842. 

47. ELECTIONS AND VOTERS. — The intention of the 

tested electi laws is to furnish a summary 
remedy, and to secure u speedy trial, that the title to 
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the office in dispute may be determined before the of- 
ficial term expires in whole or in large part, and that 
the will of the people may not be defeated in the choice 
of their officers. — Whitney v. Blackburn, Oreg., 21 Pac. 
Rep. 874. 

48. Equiry. — Where a Dill in equity sets forth two 
claims for relief, one of which is cognizable in equity 
and the other at law, a general demurrer on the ground 
of a complete. remedy at law will be overruled.— Tillman 
v. Thomas, Ala., 6 South. Rep. 151. 

49. EQuiry—Reformation. — In a suit in equity to re- 
form a contract for the sale ofland, and to enforce it 
as reformed, oral testimony is not admissible to show 
that defendant agreed by word of mouth to sell, and 
complainant to purchase, a certain tract of land, and 
that by mutual mistake the agreement, as written and 
signed, did not include the whole tract. — Macomber v. 
Peckkam, R. 1,17 Atl. Rep. 910. 

50. EscaPE—United States Marshals. — The common- 
law rule that a sheriff is liable to a judgment creditor 
to the amount of the judgment, for a voluntary escape 
of the defendant, who is in the sheriff’s custody under 
cap. ad sat. which is of force is Illinois, is applicable to 
United States marshals for that State. —Servis v. Marsh, 
(U.S. C. OC.) Ill, 38 Fed. Rep. 794. 

51. EVIDENCE — Res Gestz. — On indictment for ob- 
structing a public road, by erecting fence posts 
thereon, evidence that the adjacent proprietor told 
defendant, when the latter was preparing and in the 
act of inclosing his land, to build the fence on the same 
line with defendant’s field fence, and that he would 
move his owa fence back so as to have a road of the 
proper width, is admissible as part of the 7¢s geste. — 
Sneed v. State, Tex., 11 8. W. Rep. 834. 

52, EXECUTORS AND ADMISTRATORS. —The application 
of the widow,to the probate court, to have the per- 
sonal property exemption set out to her and the minor 
children, the decree of the court thereon, the petition 
to the executor to have such decree vacated, and the 
order granting that petition, being all matter of record, 
cannot be considered for the purpose of reviewing the 
action of the probate court, when presented only by 
bill of exceptions. — Chandler v. Chandler, Ala., 6 South. 
Rep. 155. 

53. EXECUTORS. — Under Rev. St. lll. ch. 3, § 90, which 
provides that, in proceedings to sell land for the pay- 
ment of debts of decedents, the actual occupant of the 
land shall be made a party, an occupant who, being 
made a party to such a proceeding, and duly sum- 
moned therein, fails to set up in that proceeding any 
title in himself, is estopped from afterwaids asserting 
aginst the purchaser at such sale any previously ac- 
quired title.— Bowers v. Bloch, Il., 21 N. E. Rep. 807. 


54. EXECUTORS AND ADMINISTRATORS. — Testatrix di- 
rected her executor to carry on a mercantile business 
for the benefit of her son, and empowered the executor 
“to sell or make such other disposition of my real and 
personal estate as the safe conduct of such business 
shall seem to require:” Held, that a purchase of goods 
by the executor on credit, in the course of carrying on 
such business, subjected the general asses of the estate 
to the payment of the price. — Willis v. Sharp, N. Y., 21 
N.E. Rep. 705. 

55. FEDERAL CouRTS. — Its cash price at a forced sale 
is not the proper criterion for ascertaining the value of 
property in controversy,on the question of the juris- 
diction of the federal courts, but the true rule, what 
could it be sold for in the ordinary course of business? 
Berthold v. Hoskins, (U.8. C. ©.) Miss., 38 Fed. Rep. 772. 

56. FEDERAL OFFENSE. — Under Rev. St. U. 8. § 3898, 
providing that “every obscence, lewd, or iascivious 
book, pamphlet, picture, paper, writing, print, or other 
publication of an indecent character,” is non-mailable 
matter, etc., the offense is committed by mailing a 
paper containing a single obscene article, among other 
articles not objectionable.— United States v. Harman, (U. 
8. D. C,) Kan., 38 Fed. Rep. 827. 

57. FRAUDULENT CONVEYANCE.— A bona fide sale by an 





insolvent firm of its stock of goods, notes, and ac- 
counts, in consideration of the cancellation of a debt 
due by the firm to the vendees, is valid, though the 
vendees also agrees to pay, as a further consideration, 
acertain sum on such debts of the firm as they may 
direct.— Hine v. Bowe, N. Y., 21 N. E. Rep. 783. 

58. FRAUDULENT CONVEYANCES. — Where a creditor 
refuses to take a mortgage to secure a debt due from 
an insolvent debtor for fear of injuring the latter’s 
credit, and holds the judgment notes given to secure 
the debt eleven months after maturity before entering 
judgment, the judgment is not therefore fraudulent as 
to another creditor, who gave credit to the debtor in 
ignorance of such notes and of his insolvency.—Hegeler 
v. First Nat. Bank, Ull., 21 N. E. Rep. 812. 

59. GAMING—Contracts.—Rev. St. Ill. ch. 38, § 185, which 
provides that all judgments, mortgages, bonds, notes, 
etc., given or executed for any money won by gaming, 
may be set aside by any court of equity upon bill filed 
for that purpose applies as well to judgments rendered 
in contested actions as to judgments on confession. — 
West v. Carter, Ill., 21 N. E. Rep. 782. 


60. GARNISHMENT—Corporations.—Under Rev. St. Tex. 
arts. 208, 209, providing that where it appears that a 
defendant is the owner of shares of stock in a corpora- 
tion, garnishee, the decree shall direct the sale of such 
shares of stock, and that such sale shall be conducted 
as other sales of personalty, under execution, service 
of a writ of garnishment on a corporation gives the 
plaintiff a quasi lien on the shares of stock owned by 
the defendant, and a sale under a judgment in the suit 
passes title as against a subsequent garnishment, 
though the judgment in the latter suit is rendered first. 
—Harrell v. Mexico Cattle Co , Tex., 11 8. W. Rep. 863. 


61. HOMESTEAD.—Petitioner, a judgment creditor, ap- 
plied to the court for the appointment of appraisers to 
value the land claimed as homestead, giving the notice, 
etc., required under Civil Code Cal. §§ 1245-1254. The 
court gave the homestead claimant five days to answer 
the petition: Held, in an application for mandamus to 
compel the court to proceed toa hearing forthwith, 
that, the Code making no frovision for an answer, the 
five days’ delay would be treated as a reasonable con- 
tinuance.—Stone v. McCann, Cal., 21 Pac. Rep. 863. 


62. HUSBAND AND WIFE.—Certain land was conveyed 
to ahusband and wife. The former executed a quit- 
claim deed of the same to his wife. The wife died 
intestate, leaving a minor child. The father then con- 
veyed the land to a third party: Held, that the convey- 
ance to the wife by the husband vested her with the 
entire title, and the child had an interest in the land, as 
an heir of her mother, which was not divested by the 
latter deed of her father. — Taylor v. Opperman, Cal., 21 
Pac. Rep. 869. 

68. HUSBAND AND Wirs.—Where a husband purchases 
land in his own name, pays a part of the purchase price 
with his own money, and subsequently draws drafts on 
a third person for the balance of the price, which drafts 
his wife at his request pays, there is no resulting trust 
in her favor. She is simply his creditor to the amount 
of such payments. — Torrey v. Cameron, Tex., 118. W. 
Rep. 840. 

64. INJUNCTION BOND.— The fact that counsel fees are 
not allowed in the United States courtsin actions on 
injunction bonds does not preclude recovery of such 
damages in an action in a State court on an injunction 
bond yiven in a United States court.—JMitchell v. Hawley, 
Cal., 21 Pac. Rep. 833. 

65. INSANITY—Evidence. — In an action involving the 
sanity of the grantor in a deed, his declaration, made 
fifteen months or less prior to the time at which an 
inquisition found his insanity to have commenced, and 
eighteen months before the execution of the deed, to 
the effect that he intended to execute the deed in ques- 
tion, or to execute a deed, are competent evidence 

upon the question of sanity.— Rice v. Rice, Penn., 
17 Atl, Rep. 888. 
66. INSURANCE. — In an action on a fire insurance 
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policy by an assignee of the policy, the defense being 
that the assured had misrepresented the facts as to 
incumbrances, other insurances, etc., a replication that 
plaintiff, when about to purchase the policy after a loss 
by fire, consulted defendant’s agent, through whom 
the policy had been obtained; that the agent informed 
him that the policy was all right, and the loss would be 
paid; thatthe agent had authority to make such rep- 
resentation, and thus to bind defendant; and that on 
the strength of such assurance plaintiff purchased the 
policy, and paid value therefor,—is good on demurrer. 
—Phenix Ins. Co. v. Copeland, Ala*,6 South. Rep. 143. 


67. INSURANCE.— Mereinaction on the part of a life in- 
surance company fora period ofthirty days after it 
receives information that the habits of the assured are 
at variance with the representations made by him to 
secure the policy does not amount to a waiver of the 
forfeiture.—Andreveno v. Mut. Rev. Fund Life Assn, (U.S. 
C.C.) Mo., 38 Fed. Rep. 806. 

68. INSURANCE. — A clause in the policy that, “in case 
of differences touching any loss or damage after proof 
thereof has been received in due form, the matter shall, 
at the written request of either party, be submitted to 
impartial appraisers, whose award in writing shall be 
binding on the parties,” not providing for the number of 
appraisers or the mode of their selection, is too vague 
to give defendant a right to demand arbitration, and 
plaintiff's refusal of such demand does not deprive him 
of the right to sue on the policy. — Case v. Manuf’s Fire 
§ Marine Ins. Co., Cal., 21 Pac. Rep. 843. 


69. INTOXICATING LIQUORS.—In a criminal prosecution 
under § 13 of the prohibitory liquor law, as amended by 
§ 4, of the act relating to intoxicating liquors, approved 
March 5, 1887, for keeping and maintaining a nuisance 
from August 1, 1887, up to the filing of the information, 
which was on September 13, 1887, the State may show 
that the nuisance charged was committed at atime 
prior to that alleged in the information.— State v. Reno, 
Kan., 21 Pac. Rep. 803. 

70. IRRIGATION—District. — Construction of details of 
Laws Cal. 1887, p. 29, providing for irrigation districts 
and held that such are public corporations to the same 
extent as reclamation districts.— Cent. Irrigation Dist. v. 
De Laffe, Cal., 21 Pac. Rep. 825. 

71. JUDGMENT—Jurisdiction.—In a suit on a judgment 
rendered in the province of Ontario, Canada, the record 
showed gervice on defendant at his residence in the 
State of New York, but no appearance in the action by 
defendant: Held, that in the ab of evid te the 
contrary, it would be presumed that defendant’s dom- 
icile was in the State of his residence, and no jurisdic- 
tion to render a personal judgment against defendant 
was obtained by the service.— Shephard v. Wright, N. Y., 
21 N. E. Rep. 724. 

72. JUDGMENT—Res Adjudicata.— Where defendant’s 
intestate brings an action against plaintiff for the sole 
purpose of having a judgment held by the latter de- 
clared satisfied, in which action it is held that the 
judgment was in full force, that decision is binding 
upon defendant, notonly as to matters actually liti- 
gated, but also as to all matters which might have 
been litigated, in that action. — Grifin v. Hodshire, Ind., 
21 N. E. Rep. 741. 

73. LANDLORD AND TENANT. — Where a store building 
stands back six feet fiom the sidewalk, and this space 
is covered with flagging slightly raised above the level 
of the sidewalk, an opening in such flagging five feet 
long and ten inches wide, just below a show window in 
the store, is a nuisance, for which the owner of the 
building, who constructed it, will be liable to persons 
injured thereby, even after he has leased the premises 
and yielded possession to his tenants — Tomle v. Hamp- 
ton, Ill., 21 N. E. Rep. 800. 

14. LIMITATION OF ACTIONS. — Defendant’s brother 
conveyed certain lands to him, to sell and reimburse 
himself for a debt due him and turn the surplus over 
to the brother. Defendant sold the land for more than 
the debt: Held, that the six-years’ statute of limitations 








provided by Code N. Y. § 382, began to runin favor of 
defendant from the day he received the money from 
the sale, whether he was sued forthe money so re- 
ceived in law or equity. — Mills v. Mills, N. Y., 21 N. E. 
Rep. 714. 

75, MARRIAGE SETTLEMENTS. — A marriage contract 
whereby the intended wife conveys her property to the 
intended husband, in trust for herself during life, and 
to any child or children of the marriage after her 
death, and,if there be no child or children, to her 
mother for life, and then to her brother and sisters, if 
made under the undue influence of the mother of the 
intended wife, said mother being one of the contingent 
beneficiaries of the trust, may be set aside on applica- 
tion of such intended wife, or her heirs. — Bailey v. Fin- 
layson, Fla., 6 South. Rep. 157. 

76. MASTER AND SERVANT. — Plaintiff, a boy twelve 
years old, had worked at defendant’s machine several 
days before he wasinjured. While putting a cylinder in 
place, which was part of his duty, his foot slipped, and, 
involuntarily throwing out his hand to prevent himself 
from falling, he thrust it into a set of cog-wheels: Held, 
that the accident being the result of a cause over 
which defendant had no control, defendant was not 
rendered liable by failure to instruct plaintiff as to the 
danger of cog-wheels, it being obvious. — Buckley v. 
Gutta-Percha ¢ Rubber Manuf’g Co., N. Y., 21 N. E. Rep. 717. 


77. MECHANICS’ LIENS —Under the Maryland mechan- 
ics’ lien law, providing that every building erected 
“shall be subject to a lien for the payment of all debts 
contracted for work done or materials furnished for or 
about the same,” acooking range and fire-place heat- 
ers, with their necessary attachments, put as perma- 
nent fixtures into a dwelling-house in the course of its 
construction for purposes of sale or rent, which fix- 
tures are regarded by builders generally as essential 
parts of that class of houses, entitle the material-man 
to a lien therefor.— Schaper v. Bibb, Md., 17 Atl. Rep. 953. 

78. MORTGAGES—Power of Sale. — Where mortgagors 
receive the surplus proceeds of sale made undera 
power,in ignorance of defects invalidating the sale, 
but afterwards acquire knowledge of such defects, and 
continue to retain the proceeds, they are estopped 
from denying the purchaser’s title. — Brewer v. Nash, R. 
1., 17 Atl., Rep. 857. 

79. MorTGaAGE—Contribution.— Where a mortgagor of 
two parcels of land conveys one of them by deed, which 
states that the grantee shall protect the grantor harm- 
less from the payment of the mortgage debt except the 
sum of $200, and part of the parcel so conveyed is af- 
terwards sold to satisfy the mortgage, the owner of the 
land so sold can call upon the owner of the other parcel 
of mortgaged land for contribution in the sum of $200, 
end interest from time of commencing his suit for con- 
tribution, and no more. — Moore v. Shurtleff, Il., 21 N. E. 
Rep. 775. 

80. MUNICIPAL CORPORATIONS. — Where land is de- 
scribed in a special assessment roll as the south twenty 
acres inthe subdivision of acertain quarter section, 
the fact that such tract is intersected by streets, rend- 
ering the net area less than twenty acres, does not 
invalidate the assessment, where it does not appear 
but that the commissioners deducted the area of the 
streets in estimating the benefits received by such 
tract. — De Kovenv. City of Lake View, Ill., 21 N. E. Rep. 
813. 

81. MUNICIPAL COBPORATIONS. — The construction of 
carb-stones and gutters separate from sidewalks is not 
within the police power of the State of Colorado, as 
such police power excludes the street, of which the 
curb-stones and gutters form a part, anda special as- 
sessment therefor by a city against abutting lots is 
unauthorized and invalid, under Const. Colo. art. 10§ 3, 
requiring uniformity in taxation. — Wilson v. Chilcott, 
Colo., 21 Pac. Rep. 901. 

82. MUNICIPAL CORPORATION — Nuisance. — An action 
against an incorporated village, founded upon a petition 
alleging, in substance, that a street much used by 
the citizens and the public was so unskillfully and neg 
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ligently constructed and left by the defendant so as 
to be in an unsafe and dangerous condition, and that 
the plaintiff, while lawfully passing along the street, 
accidentally, and without fault or negligence on her 
part, was precipitated down an embankment, whereby 
she was greatly bruised and injured, for which 
damages she asks judgment, isan action “for a nuis- 
_ance,” within the meaning of § 5144, Rev. St., and abates 
at the death of the party injured.— Village of Cardington 
v. Fredericks’ Admr., Ohio, 21 N. E. Rep. 766. 

83. MUNICIPAL CORPORATIONS— Indebtedness.—Under 
Const. Ill. art. 9, § 12, which provides that**no mun- 
icipal corporation shall become indebted in any man- 
ner” beyond a specified limit, a contract by a city 
whose indebtedness exceeds such limit to pay, in 
monthly installments, for water to be furnished for 
fire purposes, is void.—Prince v. City of Quincy, Ill., 21 N. 
E. Rep. 768. 

84. MUNICIPAL CORPORATION. — Under the constitu 
tional amendment, Jan. 5, 1875, the city of New Orleans 
could not be made liable for the amount ofthe war- 
rants as a municipal corporation, for mismanagement 
of the drainage fund, whereby a deficit occurred, so as 
to increase its general indebtedness. — Peake v. City of 
New Orleans, (U. 8. C. C.) La., 38 Fed. Rep. 779. 

85. MUTUAL BENEFIT INSURANCE. — A member ofa 
mutual benefit insurance association cannot be ex- 
pelled from the association so asto deprive him of his 
right to mortuary benefits by proceedings had while he 
is insane, when no notice of the proceedings has been 
served upon him, and the expulsionis based mainly 
upon his admission of the matters charged against 
him, made tothe tribunal by which he was tried. 
Supreme Lodge v. Zuhike, Ill., 21 N. E. Rep. 789. 


86. NEGLIGENCE—Amendment. — Where the declara- 
tion in an action against a city for negligence resulting 
in an injury to plaintiff’s minor son alleges a permanent 
disability, and a total loss of service, an amended 
declaration setting up the death of the child pending 
the a‘ tion, as a result of the injury, and claiming dam. 
ages for loss of services occasioned by his death, will 


be allowed. — City of Bradford v. Downs, Penn., 17 Atl. 
Rep. 884. 
87. NEGLIGENCE. — In a charge as to negligence it is 


error to define the requisite degree of care, etc., as that 
exercised by an “ordinary” man, as a man may be “or- 
dinary” in various senses, and yet be either reckless or 
extraordinarily prudent. The proper definition is 
“such care and caution as the ordinarily prudent per 

son would exercise under similar circumstances.” — 
Austin, etc. R. Co. v. Beatty, Tex., 118. W. Rep. 858. 


88. NEGLIGENCE. — Under the facts held that dece- 
dent’s negligence in not stopping to look and listen was 
such as to preclude a recovery, though the engineer 
did not give the signals required on approaching a 
crossing.— Cullen v. Delaware ¢ H. Canal Co., N. Y., 21 N. 
E. Rep. 716. 

89. NEGLIGENCE—Evidence.—In an action for personal 
injuries caused by defendant’s negligence, testimony of 
medical witnesses having knowledge of the case is ad- 
missible as to the probability of plaintiff's recovery. — 
Griswold v. New York Cent., etc. R. Co., N. Y., 21 N. E. Rep. 
726. 

90. PARENT AND CHILD. — The strict legal right of 
parents to the custody of their children will not pre- 
vail, ifit imperils the personal safety, morals, health, 
or happiness of the children, and the court will scru- 
tinize the character, condition, habits, and other sur- 
roundings of the claimants, as well as consider the 
preferences of the children if competent, in determin. 
ing what will best subserve their welfarc. — Richards v. 
Collins, N. J., 17 Atl. Rep. 831. 

91. PARTNERSHIP— Marshaling Assets. — Partnership 
debts are regarded in equity as both joint and several. 
Where one of two members ot a copartnership dies, the 
creditors of the partnership may prove their debts 
against the estate of the deceased member. — Green v. 
Butterworth, N. J., 17 Atl. Rep. 949. 


92. PLEADING—Answer.— Facts set forth in an answer 
which, in effect, only controvert the allegations of a 
complaint, may be properly pleaded in connection 
with a direct denial of the main allegations thereof; 
and they may be so pleaded by way of confession and 
avoidance of the cause of action alleged in the com- 
plaint, although the denial be of such a character that, 
if true, it would defeat such cause of action.—McDonald 
v. American Mortgage Co., Oreg., 21 Pac. Rep. 883. 


93. PLEADING — Demurrer. — Under Code Civil Proc. 
Colo. § 56, a demurrer on the ground that the complaint 
does not state facts, etc., may be interposed in any 
stage of the trial, or after judgment. There is no sub- 
stantial difference between a formal demurrer and a 
motion for the same purpose. — Marriott v. Clise, Colo., 
21 Pac. Rep. 909. 

94. PRACTICE—Reference.—Under act. Pa. May 14, 1874, 
authorizing the parties to a civil suit to submit it to 
any lawyer “authorized” to practice in the supreme 
court whenever such case could be submitted to the 
court for trial, a submission to a person not actually 
admitted to the bar of the supreme court is void. — 
Campbell v. Fayett County. Penn., 17 Atl. Rep. 882. 

95. PRACTICE — New Trial. — Under Code Civil Proc. 
Cal. § 659, relating to motions for new trial and their 
contents, it is not necessary,in a motion for new trial 
for failure to pass on all such issues, to set out in the 
statement such failure asa ground for the motion. — 
Millard v. Supreme Council American Legion of Honor, Cal., 
21 Pac. Rep. 825. 

96. PRACTICE—Bill of Exceptions.— When a bill of ex- 
ceptions is presented to the judge for signature in apt 
time, he may be compelled by mandamus to sign and 
seal the same, though the bill is not settled by him 
until after expiration of the time limited for filing. — 
Hawes v. People, Il., 21 N. E. Rep. 778. 

97. PRACTICE. — Action on the case, and not trespass 
vi et armis,is the proper remedy for damage to the re- 
versioner, both in relation to real and personal property ; 
and under our statute the venue may be eitherin the 
county where the cause of action accrued, orin the 
county of the residence of defendant. — Bucki v. Cone, 
Fla., 6 South. Rep. 160. 

98. QuO WARRANTO.—Under Civil Code Colo. 1883, § 315, 
notwithstanding the refusal of the district attorney, a 
private party who has no other or different interest in 
the result than have all citizens cannot maintain quo 
warranto against one usurping a franchise. — People v. 
Grand Rirer Bridge Co., Colo., 21 Pac. Rep. 898. 


99. RAILROAD COMPANIES. — It is the duty of a person 
approaching a railroad crossing to stop and look in 
both directions for approaching trains, and also to 
listen for the same purpose, particularly when he has 
reason to believe atrain is likely soon to pass, and if 
he fails to perform this duty, or sees the approaching 
train and does not wait for it to pass, he assumes the 
risk of accident and cannot recover, unless defendant’s 
employees, seeing him on the track, neglected to use 
the means reasonably within their power to prevent 
the ident. — Dunning v. Bond, (U. 8. C.C.) Miss., 38 
Fed. Rep. 813. 

100. RAILROAD COMPANIES. — Under Rev. St. Tex. art. 
4278, the failure to begin the construction of the road 
within the two years works a forfeiture of corporate 
existence without any judicial proceedings for that 
purpose. — Bywaters v. Paris, etc. Ry. Co., Tex., 118. W. 
Rep. 856. 

101. RECEIVERS. — Where receivers of a railroad com- 
pany, under an order of court authorizing them to take 
charge of all the company’s property of every descrip- 
tion, including leases, carry on the road, and have the 
use and benefit of certain sleeping. cars, with know]l- 
edge of the terms ofa lease under which the cars were 
held and used by the company, they become the as- 
signees of the company, and are bound to perform its 
covenants as to the care and return of the leased cars. 
— Easton v. Houston, etc. Ry. Co., (U.8.C. 0.) Tex., 38 
» Fed. Rep. 784. 
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102. REMOVAL OF CAUSES.— A petition for the removal 
of a cause under the local prejudice clause, which al- 
leges that petitioner cannot obtain justice in the trial 
court, nor any other in the State to which the case 
could be removed, is insufficient in not alleging preju- 
dice against the party seeking removal, or influence 
exerted by the adverse party, and the affidavit accom- 
panying it should state the facts supporting such 
averments.— Goldwerthy v. Chicago, etc. Ry. Co., (U. 8. O. 
C.) Iowa, 38 Fed. Rep. 769. 

103. REMOVAL OF CaUSsES. — The presence of nominal 
parties as defendants does not affect the right of a de- 
fendant to have cause removed though there was no 
separable controversy between complainant and the 
defendant seeking removal. — May v. St. John, (U.S. 0. 
C.) Iowa, 38 Fed. Rep. 770. 

104. REPLEVIN.—In a dispute between settlers on pub- 
lic lands as to the ownership of certain felled timber 
replevin will not lie, it not being among the statutory 
remedies allowed to such settlers under Gen. St. Colo. 
ch. 90, div. 1,§8. — Adkison v. Hardwick, Colo., 21 Pac. 
Rep. 907. 

16. REVIEw—Record.—Where the affidavits on which 
a petition for review is based state facts different from 
those in the record, the latter will prevail, and the 
affidavits will not be received to contradict, add to, or 
amend, the same, whi: h can be done only by an appli- 
cation to the court below to correct the record. — Hof- 
man v. Superior Court, Cal., 21 Pac. Rep. 862. 

106. SCHOOLS AND SCHOOL-DISTRICTS. — Rev. St. Ind. 
1881, § 4444, which provides that trustees of school town- 
ships shall take charge of the educational affairs 
thereof, etc., does not authorize a trustee to purchase 
text-books for the use of the pupils individually. — 
Honey Creek School Tp. v. Barnes, Ind., 21 N. E. Rep. 747. 


107. STOPPAGE IN TRANSITU. — Under the facts plaint- 
iff’s could not reclaim the goods by right of stoppage 
in transitu, after they had been attached, as it is essen- 
tialto the exercise of that right that the consignor 
shall learn of the consignee’s insolvency after the 
goods are shipped. — Fenkhausen v. Fellows, Nev., 21 Pac. 
Rep. 886. 

108. SURVEY.— Survey made by county surveyor in 
this case, employed under the provision of the statute 
to restore or re-establish the lines and corners of ad- 
joining tracts of land according to government survey: 
Held, incomplete and cannot be approved. — Reinart v. 
Brunt, Kan., 21 Pac. Rep. 807. 

109. TAXATION. — Under Rev. Act Ill. § 216, a notice 
which states that the lands were bought ata sale “for 
taxes and special assessments; said taxes and assess- 
ments were levied for the year 1872,” is insufficient, in 
that it fails to inform the owner whether the lots were 


sold for a tax or a special assessment. — Gage v. Davis, 
Ill., 21 N. E. Rep. 788. 
110. TENANTS IN CoMMON. — Plaintiffs owned, as ten- 


ants in common, a quantity of hay which they stacked, 
marking each stack so as to leave three-fifths thereof 
on one side of the division line, as the property of one 
of the plaintiffs, and two-fifths on the other side as the 
property of the other plaintiffs, but no actual separa- 
tion was made: Held, that they still remained tenants 
in common of all the hay, and could sue jointly for its 
value when destroyed by fire.—Louisville, etc. R. Co. v. 
Hart, Ind., 21 N. E. Rep. 753. 

lll. TENDER. — In a suit to recover money paid for 
land, where plaintiff acquired no title to the land actu- 
ally purchased, but received adeed to another lot, it 
was not necessary for him to tender a conveyance be- 
fore suit.—Fenton v. Aslip, Cal., 21 Pac. Rep. 839. 

112. Town—Site.—An occupant within the meaning of 
the town-site law in congress is one who isin the actual 
possession of the lot. — Singer Manuf’g. Co.v. Tillman, 
Ariz., 21 Pac. Rep. 818. 

113. TRESPAss.— In trespass qu. cl. fr., where plaintiffs 
show title to only three-fourths of the land, and de- 
fendants are in possession of the remainder, claiming 
title thereto, the parties must be held to be tenants in 





common, though defendants’ title is defective.— Bush v. 
Gamble, Penn., 17 Atl. Rep. 865. 

114. TR1AL—Instructions.— An instruction which tells 
the jury that if they believe from the evidence that 
certain facts existed plaintiff would be entit.ed to re- 
cover, and concludes, “and on this question the jury 
shall find for the plaintiff,” is erroneous. — Holloway v. 
Johnson, I1l., 31 N. E. Rep. 798. 

115. VENDOR AND VENDEE. — Plaintiff agreed to con- 
vey certain land on payment to her of certain sums 
annually, as rent, and the taxes and assessments, and 
on the breaking and sowing ofa portion of the land, 
and the payment of a gross sum at the end of the term. 
It was conceded in ejectment for the land that defend- 
ants had failed to pay the water assessments: Held, 
that it was no excuse for such failure that the water 
company was indebted to one of defendants.— Wallace 
v. Maples, Cal., 21 Pac. Rep. 860. 


116. VENDOR AND VENDEE.—Where a deed recites that 
the grantor took the negotiable note of a third person, 
payable to and indorsed by the grantee, in payment of 
the purchase money, and it was not shown that they 
were only taken as security for the purchase money 
which was still due by the vendor, the latter’s lien is 
waived.— Dutton v. Bratt, Ark., 11 8. W. Rep. 821. 

117. VENDOR AND VENDEE. — An evicted vendee of 
property under a defective title, the nullity of which is 
apparent from an inspection of the title itself, will not 
be considered as a possessor in good faith, so as to be 
released from accounting for rents and revenues during 
his possession.—Heirs of Dohan v. Murdock, La., 6 South. 
Rep. 131. 

118. VENUE. — Under Code Colo. 1883, § 28, providing 
that actions for torts “may be tried in the county where 
the torts was committed,”’ an action for willfully driv- 
ing away plaintiff’s bull from its usual range need not 
necessarily be brought in the county where the injury 
was committed. — Newell v. Giggey, Colo., 21 Pac. Rep. 
904. 


119. WATERS AND WATER-COURSES.—An owner of land 
bounded by navigable waters is entitled to build 
wharves out to such a depth of water as will enable 
ships and vessels navigating it to touch at such 
wharves, and receive and discharge freight; and has 
the right to use the shore in front of his land for any 
purpose not inconsistent with the rights of the public. 
— Parker v. West Coust Packing Co., Oreg., 21 Pac. Rep. 
822. 
120. WILLS—Shelley’s Case. — Under the rule in Shel- 
ley’s Case, a devise which provides that the devisees 
shall not sell or mortgage the land, “but the same shall 
go to their heirs after them,” vests the fee in the dev 
isees.— Hag tn v. Harg , Il., 21 N. E. Rep. 814. 

121. WILLs— Trusts. — Testatrix gave by will all her 
money and property in France to one B, to be dis. 
tributed “‘according to private instructions I gave him.” 
At the same time she verbally instructed B to distribute 
the property among certain relations in France. B 
carried out his instructions: Held, in a suit by an heir 
to whom nothing had been left to have it declared that 
B held the properfy in trust for all the heirs, and for an 
accounting and distribution, that, though the laws of 
California require a will to be in writing, yet equity 
would charge the legatee with a constructive trust in 
favor of the beneficiaries intended by the testatrix. — 
Curdy v. Berton, Ual., 21 Pac. Rep. 858. 

122. WILL — Corporations. — A devise to Chickasaw 
Lodge of Odd-Fellows “for the benefit of the widows 
and orphans,” is for the widows and orphans of de- 
ceased members of that lodge, and is sufficiently 
definite to be sustained as a charity.—Heiskell v. Chicka- 
saw Lodge, Tenn., 11 8. W. Rep. 825. 

123. WILL.—A test of testamentary capacity is whether 
at the execution of a will the testator can remember 
the property he is about to dispose of and the objects 
of his bounty, and can understand the nature of the 
business in which he is engaged, and the manner in 
which the will distributes his property.—McCoon v. Allen, 
N. J., 17 Atl. Rep. 820. 








